15

British Colonial Encounter with Shari at:

Nature and Effects—An Appraisal

Tanveer Ahmad®

ABSTRACT

In this article, an attempt has been made to relate
complex legal issues of Pakistan with her late Mughal
and Colonial legal heritage. By exploring
predicament of Islamic/Muhammadan Law through
a historical lens, the author argues that any
endeavour to revive Islamic law, aligned with the
demands of contemporary world, shall fall short if it
fails to appreciate the colonial phenomenon that
affected its very nature. The study reveals that the
British attempt to codify and adjudicate Islamic law
along with their introduction of new legislations
were meant to gain more and more the control on

the subjects of the conqured territory. Finally, some
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areas are also identified where further academic as

well as judicial deliberations are needed.
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1-  Michael R. Anderson, “Islamic Law and the Colonial Encounter in British

India,” in Islamic Family Law, eds. Chibli Mallat and Jane Connors (London:
Graham & Trotman, 1990), 205-223.
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Alan M. Guenther, “Syed Mahmood and the Transformation of Muslim Law
in British India,” (PhD diss., McGill University, 2004), 1.

e
John Strawson, “Translating the Hedaya: Colonial Foundations of Islamic

Law” in Legal Histories of the British Empire: Laws, Engagements and Legacies,
eds. Shaunnagh Dorsett and John McLaren (Oxon: Routledge, 2014), 158.
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7-  “[A]ll suits regarding inheritance, marriage, and caste, and other religious usages
or institutions, the law of the Koran with respect to Mahomedans, and those of
the Shaster with respect to Gentoos, shall be invariable be adhered to.” See
William H. Morley, The Administration of Justice in British India: Its Past History
and Present State (Calcutta: Williams and Norgate, 1858), 177.

8~ “[It would be a wanton tyranny to require the obedience of Indians to other
laws of which they were wholly ignorant and of which they have no possible

means to acquire knowledge.” See Ludo Rocher, “Indian Response to Anglo-
Hindu law,” Journal of the American Oriental Society 92, no. 3 (1972): 419-424;
M. P. Jain, Outlines of Indian Legal History (New Delhi: Wadhwa & Company
Nagpur, 2005), 97; Roland Knyvet Wilson, Anglo-Mubammadan Law: A Digest

(Delhi: Akash Deep Publishing House, 1988), 25.
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9 “Perpetual references to native lawyers must always be inconvenient and
precarious, since the solidity of their answers must depend on their integrity, as
well as their learning; and at best, if they be neither influenced nor ignorant, the
court will not in truth bear and determine the cause, but merely pronounce
judgement on the report of other men...” See: William Jones, “The Mahomedan
Law of Succession to the Property of Intestates in Arabick, Engraved on
Copper Plates from an Ancient Manuscript with a Verbal Translation and
Explanatory Notes,” in The Works of Sir William Jones, ed. Lord Teignmouth
(London: John Stockdale, 1807), 8:162.

10-  “The gentlemen who were appointed to superintend the proceedings of the

courts, having had no opportunity of studying the languages in which the laws
are written, were constrained, in their determinations, to be guided by the

advice of the native officers—men sometimes themselves too ill informed to be
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capable of judging, and generally open to corruption.— Hence appeared the
necessity of procuring some certain rule [sic.] whereby those gentlemen might
be guided, without being exposed to the misconstructions of ignorance or
interest, and which might enable them to determine for themselves, by a direct
appeal to Mussulman or Hindoo authority on the ground of which they were
to decide.” See: Burhan al-Din al-Marghinani, The Hedaya or Guide: A
Commentary on Mussulman Laws, trans. Charles Hamilton (London: T.
Bensley, 1791), vii.

11-  “Some learned Mohammedans, who were consulted on this occasion, thought it,

moreover, unfair that their British rulers should receive their first impression of
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the Mussulman legislation from a bare recital of examples, such as composed the
Fattawee Allumgheeree ... previous to any further step, a translation should be
executed of some work which, by comprehending, in the same page, the dictum
and the principles, might serve at once as an exemplary and an instructor; and
for this purpose they recommended al-Hidayah, because of its being regarded
(particularly throughout Hindostan) as of canonical authority, and uniting, in
an eminent degree, all the qualities required.” See: Ibid, xliv.

“When the English translator came to examine his text, and compare it with the
original Arabic, he found that, except for a number of elucidatory
interpolations, and much unavoidable amplification of style, it in general
exhibited a faithful copy, deviating from the sense in but a very few instances,
in some of which the difference may perhaps be justly attributed to the
inaccuracy of the transcribers; and in one particular it is avowed and justified by
the Molovees, because of an alleged error of the author. Many of the
interpolations are indeed superfluous, and they sometimes exceed, both in
length and frequency, what could be wished.” See: Ibid, xlv.

“As it conveys a general idea of Mohammedon law, of which we are at present
but little informed, it may prove acceptable to the publick [sic.], till such time as
they shall be favoured with that noble work the Hedyah, which has been
translated into English by Mr. James Anderson and Captain Hamilton, under
the immediate patronage of Mr. Hastings. (Francis Gladwin (trans.), An Epitome
of Mobammedan Law Translated from the Original Persian (Calcutta: William
Mackay, 1786), v.
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14-  William Jones, The Mahomedan Law of Inberitance with A Commentary, ed.
Shamachurn Sircar (Calcutta: Sanskrit Press, 1861).

15- Ibid, 2.

16~  “[Wihen it is admitted that a desire of extreme brevity has often made the

Sirajiyyah obscure, the reader should in candour allow that every author
must appear to great disadvantage in a literal translation, especially when his
own idiom differs totally from that of his translator, when his terms of art
must be rendered by new words, which use alone can make easy, and when
the system which he unfolds to his countrymen, has no resemblance to any
other, that the world ever know.” See: Ibid, 1.
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18- Shama Churun Sircar, The Muhammadan Law: Being A Digest of the Law
Applicable Especially to the Sunnis of India(Calcutta: Thacker, Spink and Co.,
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19-  Neil B. E. Baillie, A Digest of Moohummudan Law on the Subjects to which it

is Usually Applied by British Courts of Justice in India (London: Smith, Elder
& Co., 1875), xii.
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See: John Herbert Harington, An Elementary Analysis of the Laws and
Regulations Enacted by the Governor General in Council ar Fort William in
Bengal for the Civil Government of the British Territories under that Presidency

(Calcutta: Honorable Company’s Press, 1805), 1: 341-369.

A.D. 1793.Regulation XLI cooid* st Lok —F|

“It is essential to the future prosperity of the British territories in Bengal, that
all Regulations, which may be passed by government, affecting, in any respects,
the rights, persons, or property of their subjects, should be formed into a
regular code; and printed with translations in the country languages... A code
of regulations framed upon the above principles will enable individuals to
render themselves acquainted with the laws ... and the mode of obtaining
speedy redress against every infringement of them; the courts of justice will be
able to apply according to their true intent and import...
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