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Employees: An Analytical Study of the Federal
Shariah Court's Ruling
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ABSTRACT: The Federal Shariat Court of Pakistan occupies a pivotal role in the
ongoing process of legal Islamization, serving as a constitutional mechanism for
the review and reconciliation of statutory law with Islamic jurisprudential
principles. Since its inception in 1980, the Court has adjudicated a wide array of
legislative and administrative provisions, systematically addressing petitions
that assert repugnancy to Shari‘ah. Among the consequential matters brought
before the bench was a petition contesting sub-paragraph (xiv) of Office
Memorandum No. F.2(3)/03 dated July 31, 2004, promulgated by the Ministry of
Housing and Works concerning entitlements related to government-provided
housing and house rent allowance for civil servants. The petitioner contended
that the challenged provision contravened fundamental Islamic precepts of
equality and justice by permitting official accommodation to only one spouse in
instances where both spouses were government employees residing in the same
station, while simultaneously denying house rent allowance to the other. After
careful deliberation, the Honorable Federal Shariat Court upheld the petition,
concluding that the impugned clause was inconsistent with the normative
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standards of equity embedded within Islamic Shari‘ah. This article critically
examines the rationale, jurisprudential underpinnings, and broader implications
of the Court’s decision in this landmark case.

Keywords: Federal Shariat Court, Ministry of Housing and Works, government
accommodation, house rent allowance, jurisprudential analysis

Summary of the Article: In 1994, a series of Shari‘ah petitions were concurrently
lodged before the Federal Shariat Court (FSC) of Pakistan, challenging the
regulatory framework promulgated by the Ministry of Housing and Works
(MoH&W) concerning the provision of official residential accommodation and
the disbursement of house rent allowance to government employees.
Subsequently, in 2004, a further Sharia petition was instituted, specifically seeking
the judicial declaration of these very regulations as being repugnant to the tenets
of the Holy Qur’an and the Sunnah of the Prophet Muhammad (peace be on
him). The Honorable Court consolidated the adjudication of all aforementioned
Shari‘ah petitions, commencing formal proceedings on June 19, 2012. According to
the official judicial record, the definitive judgment pertaining to these
consolidated petitions was rendered in December 2012.

The petitioners in the 2004 instantiation, Professor Kazim Hussain and Shaukat
Ali Awan, jointly submitted a formal application challenging sub-paragraph
(xiv) of the Office Memorandum (O.M.) No. F.2(3)/03, dated July 31, 2004, issued
under the aegis of the MoH&W. The crux of their contention was a fervent plea
for the judicial pronouncement of this specific clause as being in contravention of
established Islamic principles.

The contentious sub-paragraph unequivocally stipulated that in instances where
both spouses were concurrently employed within the public sector at the same
geographical locus, only one of the aforementioned individuals would be
deemed eligible for the provision of official residential accommodation.
Furthermore, it explicitly proscribed the concurrent entitlement of both spouses
to house rent allowance. Concomitantly, the employee allocated official housing
would be subjected to a mandatory deduction of five percent (5%) from their
gross salary as rent charges. Conversely, in scenarios where both spouses were
rendering their respective governmental services at disparate geographical
locations, only one spouse would be entitled to official accommodation, while
the other would receive monetary compensation in the form of a house rent
allowance disbursed by the state. In this context, the petitioners emphatically
beseeched the Honorable Court to declare the aforementioned sub-paragraph as
being irreconcilably opposed to the Holy Qur’an and the Prophetic Sunnah,
positing that the impugned regulatory provision engendered discriminatory
treatment between male and female employees, thereby constituting a blatant
violation of Islamic precepts.

The Honorable Court, in its procedural diligence, summoned the relevant
governmental authorities to furnish their official stance on the matter. The
response articulated by these entities asserted the petitioners' failure to adduce
even a single explicit textual injunction (nas) from the primary sources of Islamic
jurisprudence that was demonstrably contravened by the contested sub-
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paragraph. Moreover, the governmental representatives argued for the inherent
rationality of the policy, contending that in situations where a married couple
was jointly employed and one spouse was already in receipt of official
accommodation, it was neither a logically sound nor a fiscally prudent
proposition for the other spouse to simultaneously demand separate official
housing or claim an independent house rent allowance. Furthermore, they
posited that the concurrent provision of official housing to one spouse and house
rent allowance to the other, within the same geographical domicile, would
impose an unwarranted and fiscally irresponsible burden upon the public
treasury (Bayt al-Mal) of the Muslim community.

Subsequent to a comprehensive judicial hearing and a meticulous examination of
the submitted arguments and evidentiary materials, the Honorable Court
rendered its definitive judgment, declaring the contested legal provision to be
unequivocally repugnant to the tenets of Islam. The foundational rationale
underpinning the Honorable Court's decision rested upon two principal axes.
Firstly, the Court asserted that the impugned regulation transgressed the
fundamental Islamic philosophical construct of equality (musawat). Secondly, the
Court opined that the provision was also in direct contravention of the Islamic
system of justice (‘adl). The Court explicitly stated that the governmental
differentiation in the provision of benefits to public sector employees based on
their marital status, and the consequent legislative distinction, fundamentally
negated both the Islamic philosophical principle of equality and the Islamic
system of justice.

However, a critical analysis of the Honorable Court's judgment and the
accompanying rationale reveals a discernible inconsistency in its jurisprudential
reasoning. The Court's interpretation of the Islamic concept of equality in the
instant case stands in stark contrast to its own elaborately articulated
interpretation in a prior, yet pertinent, legal precedent. In October 2008, Ms.
Ambareen Tariq Awan initiated legal proceedings before the Federal Shariat
Court, filing a petition challenging Sections 8 and 21 of the National Database and
Registration Authority (NADRA) Ordinance, 2000, as being repugnant to the

Holy Qur’an and the Prophetic Sunnah.

The petitioner's contention regarding these specific sections of the NADRA
Ordinance centered on the assertion that they disregarded the Islamic doctrine of
equality. Specifically, the petitioner argued that while NADRA regulations
ostensibly granted every citizen the right to establish their identity by appending
their father's name to their personal name, they simultaneously imposed
supplementary restrictions specifically upon women that appeared to
fundamentally undermine the principle of gender equality. A married woman
was mandated to obtain a separate identity card bearing her husband's name, a
requirement not imposed upon men (i.e., men were not required to obtain
identity cards bearing their wives' names). Furthermore, women were subjected
to the repetitive administrative burden of altering their identity cards upon
divorce and subsequent remarriage. Analogously, women were obligated to
register any changes in their residential address with NADRA consequent to
marriage, divorce, or remarriage. A parallel situation was observed in the context
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of passport issuance. The petitioner argued that this discriminatory treatment
between men and women not only contravened Article 25 of the Constitution of
Pakistan, which guarantees equal legal status to all citizens, but also transgressed
explicit textual injunctions within the Holy Qur’an and the Prophetic traditions.
In substantiation of her claim, the petitioner adduced textual evidence
emphasizing the fundamental equality of all humankind before Allah (God).
However, in this preceding case, the Honorable Court explicitly rejected the
petitioner's proffered conception of Islamic equality, clarifying that the principle
of equality did not necessitate absolute parity between men and women in every
conceivable matter. Rather, the Court elucidated the existence of specific Islamic
legal injunctions that inherently acknowledged and accommodated the inherent
differences between the two genders. In this context, the Court cited numerous
examples from Islamic ritual practices (‘ibadat), inheritance laws (mirath),
guardianship (wilayah), and the permissibility of travel for women only with a
male relative (mahram), thereby illustrating the nuanced distinctions recognized
between the two sexes and unequivocally rejecting the petitioner's unqualified
and absolute interpretation of the Islamic concept of equality. The Honorable
Court further opined that the matter at hand constituted an issue of legitimate
juristic discretion (ijtihad), wherein the governing authorities possessed a broader
scope of religiously sanctioned authority.

However, in the case presently under scrutiny, the Honorable Court, in direct
contradiction to its aforementioned nuanced interpretation, seemingly adopted
an unqualified and absolute understanding of Islamic equality. By applying
irrelevant interpretations of this principle, the Court declared the contested
governmental regulation to be repugnant to the Holy Qur’an and the Prophetic
Sunnah. Concomitantly, the Court seemingly disregarded the crucial aspect that
the matter pertained to an administrative domain wherein the governing
authorities legitimately possess a wider latitude of discretionary power. Notably,
both of these seemingly contradictory judgments were authored by the same
esteemed judge, Justice Dr. Fida Muhammad Khan, and both grappled with the
interpretation of ostensibly similar scriptural texts, yet arrived at diametrically
opposed conclusions. A detailed analytical scrutiny of the judicial reasoning
employed in both cases demonstrably reveals an internal inconsistency within
the Honorable Court's own jurisprudential stance, rendering the judgment in the
instant case precariously founded and lacking substantive corroboration from
explicit textual injunctions within the Holy Qur’an and the Prophetic Sunnah.
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“In this background, it is pertinent to reiterate that
“equality” and ““similarity” do not connote one and the same
thing. While rights and privileges of both man and woman
should be equal, these cannot be exactly the same or
completely identical in all respects. Admittedly there is no
privilege or preference in favour of either of them, however,
it is not at all necessary that their rights/duties regarding
work and role should also be exactly the same without any
division whatsoever. In certain instances the rights/
privileges can be dissimilar also.”®)
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“The concept of justice is eternal but its dynamics may
change in the changing circumstances. A certain law may be

just in one time but may entail injustice at another time and
in another context.” )
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“In this respect Shariah has given vast power to the
authorities in power to enact appropriate laws for the public

welfare. Here we may refer to a legal maxim laid down by
the Muslim Jurists which is as follows:
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