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Transgender Persons (Protection of Rights):

A Research Study of an Act 2018 in the Context of

Islamic and International Law
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ABSTRACT: This article presents a legal critical analysis of the Transgender
Persons (Protection of Rights) Act, reiA, enacted in Pakistan, evaluating its
provisions in the light of Islamic jurisprudence, the Constitution of Pakistan, and
international legal frameworks. The study employs a doctrinal research
methodology to investigate how Pakistani statutes align with or diverge from
analogous legislation in India, the United States, and the United Kingdom.
Notably, the Indian Transgender Persons (Protection of Rights) Act, res,
mandates a formal process involving a District Magistrate and a medical
certificate for gender recognition, which is not stipulated in Pakistani law.
Additionally, while Indian, U.S, and UK laws explicitly safeguard the
transgender individual’s right to cohabit with their family, this fundamental
protection is conspicuously absent in the Pakistani Act. The United Kingdom's
requirement for medical evidence of gender dysphoria as a prerequisite for a
Gender Recognition Certificate is also not mirrored in Pakistani legislation. The

analysis reveals that while the r+iA Act makes significant strides in recognizing

certain civil rights of transgender individuals, it suffers from critical legal and
ethical lacunae, particularly in relation to familial rights and procedural
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safeguards. The study concludes that the Act requires substantial revision to
harmonize its provisions with the ethical foundations of Islamic law (shariah),
the constitutional framework of Pakistan, and internationally recognized human
rights standards.

Keywords: law of Pakistan, protection of rights, Act 2018, transgender persons, Islamic
law, international law.

Summary of the Article

This article undertakes a critical and comparative analysis of the Transgender
Persons (Protection of Rights) Act, 2018 of Pakistan, examining its compatibility
with Islamic jurisprudence (shariah) and international human rights law. The
author addresses theological, legal, social, and medical dimensions relating to the
definitions and rights of transgender and intersex individuals, arguing for the
necessity of distinguishing between various gender identities within both
religious and legal contexts.

The Act was introduced to protect the rights of transgender persons in Pakistan,
inspired by international trends and obligations under human rights frameworks
such as the UN Charter. It grants individuals the legal right to identify their
gender based on self-perception and to change it in official documents without
medical certification. The Act includes rights to education, employment, health,
inheritance, and protection against discrimination.

The article critiques the terminological conflation in the Act:

o The term “transgender” is used as an umbrella term encompassing
intersex individuals (khunthd), castrated males (eunuchs/khavajahsara),
and individuals with self-perceived gender identity.

e These are distinct categories with different legal and religious rulings,
and conflating them undermines clarity and justice.

From the standpoint of the shari‘ah:

o Self-perceived gender identity, as permitted under Section 3 of the Act, is
inconsistent with Islamic principles, which assert that gender is divinely
assigned and biologically determined.

¢ Allowing legal gender change without medical evidence contradicts the
Islamic legal requirement of proof and introduces potential for misuse.

e The concept of castration (case of eunuchs) is categorically prohibited
(haram) in Islam and cannot be normalized in legal definitions.

e The Islamic legal system  recognizes  khuntha  mushkil
(ambiguous/intersex individuals) and prescribes inheritance and social
rights based on medical determination, not personal declaration.

Section 7 of the Act allows transgender persons to receive inheritance based on
their declared gender identity, not biological sex.

e This contradicts Qur’anic injunctions such as: “For the male, a portion
equal to that of two females” (Qur’an 4:11).

e This could lead to legal and social injustices, especially in the
distribution of estates, family law, and personal status matters.
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e This has been declared contrary to Islam by the Council of Islamic
Ideology and the Federal Shariat Court.

The article documents the potential misuse of the law:

e Over 28,000 individuals reportedly changed their gender between 2018 and
2021.

e Legal access to women’s spaces (e.g., public washrooms, educational
institutions, Hajj arrangements) by biological males identifying
themselves as women could compromise privacy and security.

e Legal anomalies such as fraudulent inheritance claims and pension
abuses are highlighted, supported by actual court cases.

The author evaluates similar legislation in other countries.

e India (2019) requires medical certification for gender change and focuses
more on intersex rights.

e The UK (Gender Recognition Act 2004) allows gender transition but
under strict medical and procedural conditions.

e The USA lacks uniform federal law; different states vary in the treatment
of gender identity and still require documentation for legal change in
many cases.

Additionally, the paper critiques the Yogyakarta Principles—an international,
non-binding document underpinning many LGBTQ+ rights, which possibly
influenced Pakistan’s Act 2018. The author argues that these principles are secular
and Western-oriented, and therefore, cannot override Islamic moral and legal
frameworks. The article recommends the following;:

e The Act should be renamed to reflect its focus on intersex persons, not
the broader transgender category.

e Gender identity should be determined by biological experts, not
personal feelings.

e The distinction between intersex (biological) and transgender
(psychological) should be legally codified.

e Any legislation must align with the shari‘ah, Pakistan’s Constitution, and
Islamic cultural norms.

e The Act should be revised under the supervision of scholars, jurists,
doctors, and the Council of Islamic Ideology.

The author concludes that while protecting vulnerable minorities is a moral and
legal obligation, such protection must not contravene divine principles,
biological realities, or constitutional obligations. The Act, 2018, in its current form,
introduces jurisprudential, social, and theological inconsistencies. A more
refined, Islamically compliant and biologically sound framework is required to
ensure justice for intersex persons without compromising societal ethics and
religious norms.
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Transgender people have a gender identity that is different

from the sex that they were assigned at birth. A transgender

or trans person may identify as a man, woman, transman,
transwoman, as a non-binary person, and with other terms

such as hijra, third gender, two-spirit, travesti, fa’afafine,
genderqueer, transpinoy, muxe, waria and meti.®
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(Rawalpindi: Published by Federal Law House, 2022), Sec 4. 4.
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West  Pakistan Muslim Personal Law (Shariat) Application Act, 1962
(Rawalpindi: Published by Federal Law House, 2022), Sec.2. 112.
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Muslim Family Laws Ordinance, 1961.(As amended for Punjab).
Rawalpindi: Published by Federal Law House, 2022.Sec.4.p.4.
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Mansoor Book House, 2022), chap no xvi-A.Sec.377, 211.

38-  ICJ A briefing report march 2020, sec.9, 27.

39-  Sohail Anwar Qureshi Advocate (comp), Pakistan Penal Code, 1860
(Lahore: Mansoor Book House, 2022), chap no xvi-A.Sec.37s. 210.
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Mansoor Book House, 2022), chap no xvi-A.Sec.377, 211.
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al-Nasa’i, Aba ‘Abd al-Rahman Ahmad b. Shu‘ayb b. ‘Al
Al-Sunan al-Nasa'i. Karachi: Qadimi Kutub Khanah, N.D.
al-Tirmidhi, Muhammad b. ‘Isa Jami ‘ al-Tirmidhi. Lahaur:
Urdu Bazar, Maktabat Rahmaniyyah, N.D.

al-Bukhari, Muhammad b. Isma‘il. al-Jami ‘ al-Sahih. Lahaur:
Urdu Bazar, Maktabat al-Hasan, N.D.

Islami Nazariyati Council ki Sifarisat, Ijlas No. 229, Siptambar
2022.

Abt Muhammad ‘Abd al-Haqq b. Abi Bakr, Imam Ibn
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fi Tafsir al-Kitab al- ‘Aziz. Qatar: Idarat al-Shu tn al-
Islamiyyah, 2007.

Nur al-Hasan. Nur al-Lughat (Urdu). Lakhnaw: Halg-e-
Isha‘at, 1917.

Sayyid Ahmad Dihlawi. Farhang Asafiyyah. Lahaur: Matba'
Rifah-‘Amm Press, 1908.

Al -Mawsooah al-Fighiyyah,

The Oxford English Urdu Dictionary. Translator: Shanulhaq
Haqqi (Karachi: Oxford University Press, 2006), 1865.

The Oxford English Urdu Dictionary. Translator: Shanulhaq
Haqqi, (Karachi: Oxford University Press, 2006),

https:/ /www.unfe.org/wpcontent/uploads/2017/05/ UNFE
Transgender.pdf(Accessed on:01.12.2022)
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