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ƒC²‡âyÜs¬Š~qÑ]»£¨™@ìXZ=‡ây~Úñ�Šƒä»Zïg7
HYYpt‡ây~ÍÌ7ì:‡ây‚i»Zk~Ãð]gcÑ6zZ„ìX
ÉtZq¡~Z%ìÔYè‡ây¬xZßßVÅ^~™Šgƒ@ìZzg»Šlâ]Æ
ºmqÑ]»Òp7HY@ìÔZknLrgZ$©}é EEwlâ]Æz‰ÜßÍVÆh
~*Z»°ƒCìZzgñizVeg{»gZ(g7HYYZzgQw~Z,zZu]Ì
7MD��‡âyÅZy„gÂVÐi7ƒ0DZkn¡~îg6‡ây‚izV
Å§sÐ�Úg{Y@ìXZkÅŠZzgZ&b¢zg~ƒCìZzgZ¤Zkz‰Ü‡ây
‚ipŠñ�Šƒ@ÔÂz{ÌZkÚÆg{YäZzgZ&b™ä6Z·t™@Zzg¢zg~FZç
™@X

ZgT'×hqì�‡èZZknÆÚÅZ&b™@ìÂz{Z»s6¬™Šg
™@ìX°w67ZzgZ»s°wÅZqZdnìZzg%û~°wÐ(~ìX
fZ]°wÐ(Z7ìX‡ây‚iä³)ªZ»sg‚ã(Æn‡ây‚i~Å

X )81( ì

Z+À¢zgÂV~�‡âyäŠZŠpZƒVÅ¢zgÂVÆñZ¬eg{»gZzgŠZŠgÏÆ
eäÐZânHìÔ°ZpVÃ‡âyÅuzŠÐˆzi™äÅ¢zg]ƒCìZzgŠgC
Z»sÆ_.ê™*7@ìXŠgCZ»stì�:LLêZk@Zc]Æ_.H

X )91( Yñ�=ZzgZZ0Zg~Æ»2ÐaZƒCìóó
̀*~ZkÃtÐZÃtÅãŠg¿ˆXZkÆ_.‡ây»ïzåìZzg

ËQc‡èÃ6¸Z°¯äÅ¢zg]7ìXZkÃt»!ã™1ºÿ GìZzgµ5Òjè GEä
ZkÅ@GÅìXZkÃtÆ_.Z¤}‡ây~ËqÆzZZcwZxƒäÆ

X )02( 0Ãðf™:ƒÂz{qIb¦gƒÏ

Ô̂�ÛZ÷ÔÎ"2.ç JGHEgCZzgŠv˜´Æ¸Z2~Ì‡ây~Úƒä»Z‹Zs
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ñ�ŠìX‡èBQ|Z]ÃtZ(gŠcŠ�ÚƒäÆßg]~²sz¬Š]Ð
g�q™,X

Zsòo^ÆŠ-Zã‡âyÅŠi�1~¹Šì�‡ây~ÚÅßg]
~‡èÃtZ(gì�z{ZkvyÃg«™äÆn²sz¬Š]ZzgZßwÑ<
ZsòÐg�q™}Ñ<Zsò~¬Å)ñ�ŠÏÅßg]~Zßw°wzZ»s

X )12( Ðg�qHYñ

~¹ Saving of inherent power of court Ÿ‚Š-Zã0ÎyÅŠi�151
�Z»sg‚ãÆn¢zg~ƒD Inherent Power Šì�Ÿ‚Š-Zã°ZªÅ

�Ë§bözŠ7™MXÑƒgJðÃg^äZLZqŸ~–ì�‡ây¬x
¸Z°6Œƒ@ìXt¸Z°ÓxZz‡]~CÙnÆlâ]»�7MD�ÔZq©7

™MXt°Zª»»xìX�z{t¸Z°CÙZkl)6ÑÍ™}X6ÜZ™tÑÍƒM
�ÉZylâ]6ÌÑÍ™,XÐZy¸Z°zçZ*ÆZ¾Znz£œ7g}ƒM

X )22( �

‰˜´~ZqQÆ�ÛŠ~Zzg°Zr¬~�ÛtHŠìXZq‡èËX
~Ãð‡âãiñ�Š:ƒäÅßg]~Ãð¬™Šg™@ìZzgÃðiïmìÂt
Zk»Zq�ÛŠ~êìZÐ‡âyÅwqÝ7Z=Šzu}Zk‰Úi¬]~
‡èÅZk�ÛŠ~gZñÐZ+ÑwY̂7ì;VZ¤Šzu~°ZpVä@GÅƒZzg

x/Úi¬]~Zk6¬™ŠgHƒÂZkßg]~tZqn0Yìzg:7Zzg
X )32( ª¬ZknÆnZq‡.ÞŠgŠx¦gƒÇ

Zày»‡ây¬)
°ZrhVÐz�Š~McìX�á„Âx Common Law ZÖ»‡ây¬)

(„~!Š�á{äz;VÆŸVÃzWZ(gZ]Š}gÇ¸X!Š�á{ËÅ&zgZ:
à]‡/ZzgŠ/Ã‚tgÄ™QH™D¸XQQpŠtŠÙ�¾§bêŠc
YñXZÖ~°ZrÂ]ÃZÌqÝƒäÅZÝzztì�z;VÃðæzy%œ~
‡ây:åXZknQ™xyÆnËnÅ@Zc]:ƒC‰ÔÎZñZkz‰ÜÆ
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gÌzgzZ`ÆXM×M×tÂxF¹™@ŠZzgZÐçÑ}Å@GqÝƒ̂XQŸ
zÝZ(g™‰ZzgZy~™Šg™Š{Z©xŠzu}Zk‰zZu]6*ÇGYäÑX
Zk§jÐ¬xgÌzgzZ`ÅsƒCˆZzgQZkÃ‡ây¬)ÐñÎxHYä

X )42( Î
ÆZ’Zðiâä~ÑYg7ĝ�áù™ä»gzZ`:åÔQ™xyÀ˜ Equity

gZZgÅÂ1VJg‚ð™D¸XT~lâ]ÆzZu]%Zi�®ZzgZßw
X )52( êñ�ŠƒD¸

°ZrŸzZu]6FƒD�ZzgzZu]ZƒD�ÔLrgZq‰zZu]
7MD�ZknZyzZu]Ãoƒ‡âãFKŠ~YCìZzgZqnÆzZu]Ã
Zµ™ÆZyÃÀèŠ~YCìXQZZq„nÆzZu]!g!g7MDÂQ
ZL‚jÅ§sÐ³™Š{ZßßV»_·™@ìZyÐ}òZ~™@ìÔQZy

ÅZ˜b Judge Made Law ZßßVÆ_.êŠêìXZÏ¯Y6Zk‡âyÃ
ÐÌñÎxHŠìXQ|~‡âyzä7™DXÉzZu]ÅZªV~
¸Z°¥)»ZEw™ÆnaZ™D�XZôm~Zßw‡ây~Â]°ZªÃÌâ~
‡ây»ŠgzŠcŠìXOçZày~n:ÜsoÆ‡âyÅZqnÅÞŠ]

ìÉz{&Z‹pŠ‡ây»ŠgzgBìXZkÃtÅãŠZkk!6‡ììXLLnÐ
X )62( ‡âyáì:�™cƒ@ìóó

0Îy~°ZrÂ]Åw
0ÎyZqZsòoìXŒV‡âyÃZsò‚‘~eJ%ÅÃlƒg„

�XZsòÃcCÃ±Zsò‡ây‚i~Æn\g�á]7™Cg„ìZzgzÃ¹Ñ¦
°Zªä‡âyÃZsò‚‘~eJ%Ænz»¯»¸Z2ÅYõ7@w™ÆZL
Z©â]™ŠgG�X0ÎyÅƒÐ(~°Zª4*ÃĝìZkÆˆzÃ¹Ñ¦
°ZªZzgQJðÃgFX

Š2g3791YMgç981Æ�4*ÃĝÆŸÓxâ�°ZpV6è‡.Þ0È~
‡.Þ Bindings ƒD�Zk§bMgç102Æ�JðÃĝÆŸâ�°ZpV6
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0È~ƒVÐ²zÃ¹Ñ¦°ZªÆŸMgç302YYÆ�ÓxJðÃgFZzg
ZkÅâ�°ZpV6‡.Þ0È~ƒVÐX

zÃ¹Ñ¦°ZªÃZqÐi~nÆ‰Z(gZ]qÝ�XÅgzÐZyÆŸ
X )72( 4*Ãg^6Ì‡.Þ0È~�

ÅZÌ Stare decisis Zzg Ratio decidendi °ZrÂ]~
°ZrÂ]Q™xyÆ»°¨gzpnÆˆz�Š~MD�Xz{ZLZk„Zzg

³JîÆn¼Zßwzä™D�ZzgQZy6‡ìg{™MÒ{Ælâ]~
Ð¨H Stare decisis Zzg Ratio decidendi ZyÐZ.Š{™D�ZyZßßVÃ

Y@ìX

êŠ¶Å Reason for (or of) deciding »½~pLL Ratio decidendi

ät Sir Rupert Cross z�;]Ël)»z{N��Û¢Æ£tÃ³™@ìX
°pÒyÅì:

"The ratiodecidendi of a case is any rule of law expressly or

impliedly treated by a judge as a necessary step in reaching

his conclusion, having regard to the line of reasoning adopted

by him or a necessary part of his direction to the jury." )82(

Ëló»Zßwê‡ây»z{ZßwìTÃQäŠzgZyczZãîg6
c:îg6ËJîÆnZ(gHƒc@Zc]»z{zTÃQäæg~ÅgÉð

ÆnŠcƒX

The rule of law preferred by the eZKäZßwêÆ0–ì
)‡âyÆz{Zßw�QäZLŸÆ judge as the basis of his decision. 

X )92( nãŠÆîg67GƒV(

Ëê~ËJîÆnQ�…]zä™@ìZk6c™@ìZzgQ
ZyŠÑbÃ‚tgÄ™�Zßwzä™@ìtZßwZkÅâ�°ZpV6Zk‰lâ]
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~‡.Þ0È~ƒD�ZÒ‡âyŠZâV»tìwì�Zßwzä™äzZÑQMÒ{
7MäzZáËl)~pŠÌZyZßßVÅ0‡Zg~™}ÇZzgZkÆnZkÐ
Z�Zs™*Y̂7ìX

ZsòÑ<~‡èZkZ%Æ0ÈƒD��z{ZsòZ©xÆ_.êŠ,
ZzgZLŸ~¬™Šg™äÅzzÒy™,XZkn$‡è|Z]Ñ¦Z©x~

Ðoƒ¬ˆl™ÆŸÅãŠ¯Šï�X

Â]ÆjZáÐ‡è|Z]icŠ{FZßwªkÔZzgZßwZ+ÑwÔÐZ.Š{™D
�ÔZ+Ñw»mZ^oÆËZq§jÆ‚Bºm7ìÉZk~½ãÓx
z{§jŠZ4�XÐ�Yä»x1ìXZzg'Z{gZ„ªkÆ§hVÐ0

7ìX

ªkZqZë]g‡âyìXÂ]ÆjZáÐªkÆZg»yZg‹~ÐA
ZqZëgÁìXZJA¥x:ƒZkz‰ÜJZÝ»¬Ë�ÛqÃ7ÎcY

YXZknŒVªkÅ¢zg~ItZzgSîA6c™*¢zg~ìX@�Š¬
~H˜tìZzgÁÁ¸Z°zçZ*» Ratio decidend Yn�A¬ZzgNê

ìwǵe’X

ªkÅ°p
Z,zZ§ÃTÆ!g}~ŒÛMyc<)ù(~Ãð¬ñ�Š:ƒÔËŠzu}

zZ§Æ‚BTÆ!g}~ŒÛMyc<)ù(~¬ñ�ŠƒÔŠzâVzŹVÆ¬Å
X )03( A7VƒäÆ:5äÃªkë�

ªkÆegZg»y�:ZÝ)!¨4ø
G
GmÔ�Ûq)!¨4ø

G
G(Ô¬ZÝZzgAX

Â]ÆjZáÐfs~ªkÆ¢zg~)bÐc™,ÐX

ZÝÆ¬Ð0Ñ…
t¬Ñ¦Zzgiƒ*e’ÔÂ[c<ÅËùÐU"ƒX 1X
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tëwZ²ƒª¬ZÏA6Fƒ�=Zk»ZŠgZu™nZ¤=Æn 2X
A»ZŠgZu*eƒÂªkÌ*eƒÇXZkné~Z©x~ªk7ƒYX

¬ÅAZ+ƒ�z{�Ûq~Ìñ�ŠƒX 3X

ZÝ»¬ZkÆ‚Bºm:ƒ}gÎw™*~ÅegÐicŠ{�áŠ-V»X 4X
cM\åÅzÃ]ÆˆM\ÅZizZ`0Z]Ðïb»XtÜsM\~Æ‚B

ºmìX
)13( ¬™c:ƒX 5X

�ÛqÐ0Ñ…
Zk»¬ËùÐU":ƒX 1X

ZÝÅA�Ûq~ñ�Šƒ*¢zg~ìXYè¬»¼~™*XAÃ¼~™*ƒ@ 2X
ìªZÝZzg�ÛqÅA~˜tƒXZknZâxZ1�fòÆÖgÃ›yÆ
Ög6ªk7™D�ÔZkÅzztì�ñg{ÖgZq„Š]ìZzgñg)fò(Å
„Š]=w7ìXZkn˜t7ìX

X )23( �Ûq»¬ZÝÆ¬6lx:ƒX‰+Æz�[~zçÃ³6ªk™* 3X

A
tz{z�ì�ZÝ~ñ�ŠƒZzgtz{ÑìTÆn¬ŠcŠƒ;Z¤¸

z�Zzg¸¾ncZÏ6z�ZzgZkÆx/¾n6zZµ~ñ�ŠƒÂZkÃZÝ
Æ)z~ŒYñÇZknZk6ÌZÏ¬»Z:tƒÇ�ZÝ~ñ�ŠìXZg»y
ªk~Üs¬ZÝ�áïì�Ûq»¬7X

AZqªCÙz�ƒ*e’X‰ÑZ[~¹X 1X

AZqEZzg)‹wz�ƒ*e’ªZkÅZqözŠ¥zHg|ƒã 2X
e’�Zk~Z¾mzqÑ]Æ$%ÐÃðp~:MñX}Ãð¿ZLñg_Ã

O™@ìÂ÷Z_ÐøzxƒÇÔZk~AOìZknZ¤ñà!ZLzàÃO™
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Š}Âz{Ìz¤ÐøzxŒÛZgŠcYñÇX

z�¬Æoƒƒ*e’ªz�Zzg¬ÆŠgxyñZk7+ZzgëM° 2X
ƒÔ�ágqäZk¬Å=#ÐË{mÅÃ7gZ™ä»ZgZŠ{Hìz{Zkz�Æ
‚B%1oƒäÐ7g~ƒCìX

AZq¼~z�ƒ*e’ªtz�ZÝJözŠ:ƒX 4X

AZ,Zz™s~Ðƒãe’XÃ�ágqä)x:ŒÛZgŠcƒÔZzgËù 5X
Ð:”ZCƒX}t�%ŠZzgúg]ïb~Ñq�ÔZ=z{:tŠ¶~ÌÑq
�ªúg]Ì%ŠÃ:tŠ}$ËìZknÅŠ?¬îg6!ëìYètùÐ

X )33( ”ZCì

AZzg¬ÆŠgxyo9
AÆ¬ÆnZqz�oƒƒ*ZqÑoìª¸̈áytƒ�¬Å è

ÕZzgZk¬Å=#»pz¾nZÏAÐ7g}ƒD�XZknÜsz„
ÕÔÑZzg¾nxâ*YñÇTÃ�ágqäË:ËâÎÐZ±gHƒXfñ

Zßwä�ágqÆz�oƒÃxKc:KÆÒpÐF9Å�X»
Ü�ŒVf™™*oƒìX

Z¦sÆ4Šqz�oƒÅÜsŠz9�:)1(°ZªÔ)2(&b

°Z]Ã@|Ìë�XËz�Æ¬Šwc¸WƒäÐ%ZŠtì�ŒÛMy
z<cZ)qÐZkÆË¬ÅAƒäÅ@GƒðƒZzgZkÃoƒñWÌë

�X

&bz�Ð%ZŠZkz�»5ìƒ*ìª$äTz�ÃA“Æ
nÉHìz{z�ZkAÆoƒƒ*e’�Ñ™*~cô/™ZxñäZk
nÆ¬~!k543û GEEHƒc@ÉZzg$+ÅïàƒðtAZy~ÐËÅ#³
:ƒX

ù¦îg6z�oƒÅeg9k�X~ÐoƒñWZzgoƒ5ì6
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ZßA»Z·tg;ìÔ²!¹oƒ~Z%sg;ìX‰ZyÃoƒ5ì»zB
�X'×h,tì:

oƒ¸W:oƒ¸Wz{z�ìTÆ!g}~tŠ?ñ�Šƒ��ágqä 1X
Ðz�ªpŠZÏz�ÃÐ¬ªZÏ¬~�ZÏA6FìxŒìXZk
Ãoƒ¸WZknë���ágqäZk»åîg6Z±gHìXZkÅVwt
ì:Zg�áŠ!g~¬àì:

ZZæ]ej×ç]]ÖnjÛoujo]ƒ]e×Çç]]ÖßÓ^|Ê^á]ÞŠjÜÚß`Ü…�‚]Ê^�ÊÃç]]Ön`Ü
]Úç]Ö`ÜXXEPOD!

)ZzgBVÆ=zÅg»Y̂{fgƒŒVJ�ïbÅ/JVYN
QZ¤?Zy~ƒâg~z™1úŠNßZyÆâwZyÆ4Š™z(

ŒÛMyˆÅtùZk!]Å§stZ�ág{™Cì��¿*!ÚƒZkÃâà
ç5]~zÑe»hqÝ7ìÉZkÆzàÃqÝìXZk¬ÅAZk»
*!Úƒ*ìZk!]6Z)q!3©›å EGƒ[ìX�*!Úƒ*^Æâw6zàHg™äÅ

AìX

oƒ5ì:tz�z{ìXÆ!g}~Z+ÃðŠ?ñ�Š:ƒ�eñ� 2X
�ágqä‚ZÏz�Ã¬ÅAŒÛZgŠcìÔ;VùcZ)qÐÃðZ+Š?Ñ¦
ñ�Šƒ�teñ�½¬~‚Zkz�ÃcZÏz�Å½ÃcZkz�Å½
Æ¬Å½~AŒÛZgŠcŠìXoƒÅZknÐZ$Ë¬Ñ¦ÅA
ïmìÂZkÅt&�ágqÆ§&&ZzgZ©xÅãŠÆo9ÐƒCìX
Z=ZkÅïàƒð!]ÃŠg„ŒYñÇXZkÅVwtì�!\ÃZK!™{Zzg
*!Ú`Å�áŠ~™äÅzÑe!Ñ·tqÝìXZ¦sÆ4ŠqZkÅAZk»
*!Úƒ*ì²ØZ«Æ4Šq•g]ª!™{ƒ*ìÔZ¦sÅŠ?ŒÛMy™*»z{¬

ìT~!\Ã*!ÚaÆâw~zÑe»hŠcŠìtzÑeZzg�áŠ~ÅzÑe
ŠzâVZq„½ÅŠz9�XX6!\ÃZK*!Ú±ÅÅ�áŠ~™äÅzÑeÆ

¬»ŠZgzæZgìpZ{z{±Å!™{c;ƒX
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oƒ%Ë:tz{z�ìTÆ!g}~¬îg6Ë{mŠ?Ðt:¥x 3X
ƒ��ágqäZk»Z±gHìcZkÃgŠ™Šcì@ëZk6¬gp~Z+Å
ñ�ŠƒCìTÅ@GÑ<Æð]ÀòZ©xÐƒCìZzgZk~ZqZ+

Åñ�ŠƒCìXT»rÔÑ<Å½~Z±gƒ@ìXZkntoƒì
pZkÆxƒäc:ƒä~ÃðŠ?7ìZknt%ËìZzgZkÃÅ
%ÏÌ¹Y@ìÔtâÉ½0îG¦¨ZzgZyÆëìwfYÆ4ŠquìÔpÃZzg
�á›Æ4Šqu7ìX

ZâxçZàäÅ%Ïcoƒ%ËÃ&ÑîVÆ‚BuŒÛZgŠcì:

Å¢zg~ƒqY:ƒX 1X
Å´ªÀòƒSà:ƒX 2X

Zzg¬ªDƒX~:ƒX 3X

Vwtì�Z¤»�ÛzVZzg›âV»£¨ƒg;ƒZzg»�ÛzVäP›y{-VÃ
ZL‚t™ÆZyÃZKeJw¯cƒÂ›âVÃZYi]ì�z{»�ÛzV6¾Z0Zi~

™,eìz{P›yhuƒYNZkÅ%Ï~ÐVÑ…ñ�Š�XtÅ
¢zg~ìYè›âV»»�ÛzVÐZCŠÃq™*�ÛnìXtÅq~ÆŠgz~

7MC¢zg]ÆŠgz~ìXtÅÀòìªZk»mÓx›âVÐìX
tÅ¬ì~7ìªt!]Dì�Z¤»�Û›âV6¸̈M‰Âz{Óx

X )53( ›âVÃO™eZBÐ

oƒ%ËÃZ+Ñw%ËZzgÅ%ÏÌë�:D

@[$Ò™ö
E

:tz{z�ìTÃZq¿ªCÙ~Ë{m¬ÅãŠ¯äÆn 4X
oƒ&ƒp�ágqäZkz�ÆxƒäÃgŠ™ŠcƒÔ}Ãð¿t¾�
÷Z_~dZzge»z'Z'ƒ*e’YèŠzâVZq„âV!\ÅZzÑŠ�Xt
oƒ¡Zk¿»zëìXtoƒ7ìYè�ágqäùÅzzÐZkoƒ
Ã½ŒÛZgŠcìZzgùÐ…t¬¥xƒZ�%ŠÃúg]Æz»ŠzkAÇZkn
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X )63( Æ¬6ãŠǵY̂7ì

Ë°Zr¬~AÅçqgz!ÑZßßVÆ_.ƒãe’XËoƒ$Ò™ö
E

Ã¬ÆnãŠ7¯*e’X

ê6‡ìgxX)ZòZgê(X Stare decisis

Æp�Ôêªê6‡ì Decisis ÆŠp‡ìg�»ìZzg Stare

To abide by äZK‡âã¹~ZkÅ°p¼-VÅì:LL H.G.Black gxX
ê”{lâ]ÃÑixIZ*ZzgZyÅ0È~ªZoZx or adhere to decided cases

óóB@ìXQ™xyZql)~‡âãy6Zq{mË Stare decisis ™*XLL
JVYD�ÔQ¸}òˆ~MäzZáZq‰zZu]�Z0gkVÆ
ŠgxygzúƒYD�6*ÇGYD�X

tZßw‡âyÜsZq0ŒŠêìZzgZk0ŒÅãŠZkZßw6‡ìì�
‡ây~DZzg$©543ï GGGEGG»Kñ�Šƒ*e’XZ,ZßwXÅzzÐ£taZƒ}

�Q¸ZßwtGYD�ZzgZkÅcz~ÅYCìXˆ~tŠ¬Y@ì�
‡âyÅÃ~z{=w�c7ZzgH‚—Â]ÃÑiòŒÛZgŠcYñcZy~p~Ñð

X )73( YñcZyÃ™cHYñt‚g}Zñg°ZªÆßZ$h6«ì

Zßw‡ây¬)»Zq¹‡.ÞŠgZßwìXZk»Ètì Stae decisis

�°ZpVÃhV6‡ìgxe’ZzgZyÃZ«<7™*e’ZkZßwÆ%
Æ Positive Law 'ŒÛZg7g{YXtZßw¸Z2ñç· Common Law ‡ây¬)

mÐ=zûÆZq‡°{Æîg6ZC™ŠZgZŠZ™@ìX²ŸVäZq²�ŠgZi
J‡âãZ©xÅZq„§bÅ¨ÅƒZzgZyÐZq„§bÆçãïáƒV
ZzgZyz̈VäÎ‚ÌÆZq(}{Æ§i¿ÃOWHƒXÑotì�Zy

hV~‡âãZÖpÅgzbÅÜszgi~:ÅˆƒZzg:z{™sZzgÜôîg6ß
£tÆç5] Stare decises ƒX4*Ãg^äZLZqŸ~ŒÛZgŠcì�

~»gMæƒD�XŸ‚»g~ZWZ0Zi7ƒDX
"The principle of stare decisis would apply when a valuable
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right has been created by previous decision. It would not

apply in matters of procedure."

X4*ÃĝäZLZqŠzu} )83( =»g"5Ó4ø
EGGäZkgZñÐZ%sHì

lâ]Ð'Z{gZ„Ãðm7g3Ét°Zr¨ Stare decisis Ÿ~¹ì�
z=ô~@zçzyƒD�:

"The principle of stare decisis can not have more direct

application than to judicial interpretation of a major instrument

controlling governance of an entire country. )93( "

Æ‡.Þ¿ƒäÆnŠzÑZ_Å¢zg]ì: Stare decisis

Ratio Rg7gFT~°ZªäZLZ(g�®ÆZ0ggTƒñ 1X
ÆZßßVÆ�êŠcƒÔQtêâ�°ZpV6‡.Þ0È~ƒ@ìX decidendi

Judicial Hierarchy ÆnŠzu~Ño°ZrÂx%ZA Stare decisis 2X
ìZkÂxÆ�ê™Šg™äzZà°ZªÅwZdƒZzgZkÆâ� System

°Z—ñ�ŠƒV�Zk°Zª¬DÆhVÅ0È~™,X
ZyŠzÑZ_Åñ�ŠÏÅßg]~„teì�°ZrÂ]ÆZßwâ�°ZpV

X )04( 6Ñix™ŠØYN

ZsòÂx,Y~‡èZLŸÆZ0gZ`ÆnŠznÆfgZùóZzg3»
ZEw™@ìXó‡èÅz{Â[ìT~�Û¢l)ÆŠúòÔ�Z[ŠúòZzg

ÍZƒVÆÒ*]’kGYD�Zzg3‡èÅz{Â[ìT~‡è»¬Šg`
X )14( ƒ@ì

ZkÐMP®DZÕzozZÅgCÕä E]Æ*xÐ�gìXtDZkZ%Ðc™@
ì�°ZpVÐ�Ÿ™ŠgGYNz{Â!ßg]~ZzgÃ�V~Ë§b−G
YN@�¢zg]Æz‰ÜZyhVÐ»x1YñZzgZyÃ�gŠ?ZEwHYnX

Zkñçq6�áw�Z1G0Z£ZÑr‹�ç EE~á°823|ÅÂ[LLÂ[ZÕzo
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zZßUëzZÏ¢zZÅgCÕä E]óó¹�g�X
&CÏî EGZÑ©xZ³DÅŠi�4181~ìLLqÁÆn¢zg~ì�Y~gZgÇ
T~zUëÔZ´*]ZzgZy�Z]»åZzg)`Z0gZ`ƒ�z{Yg~™@ìÔZzg
¹Zh§b»½Z]ŠíÅ™«™}ZzgZz{ZµƒÂZLYdÃpŠcZL
Z}Æfg=gZÔZzg»½Z]jZ!™Š}X

ZÏ§bCÅŠi�8371~Mcì)u»g~VVÆgZzV6Z¤z{yZ!Zzg
Ò¤Š~ÐôpƒVÂZy6¿ƒÇXÐg0!iaãäZkÅzztÒyÅì�
‡èÅÂ[~Ñ^7ƒDYèz{‡èÆóR-VÆ0kôpƒCìX

:°ZrŸÆZë Ratio decidendi Zzg Stare decisis :OBITER DICTA

~×™*ÂƒY@ Obiter dicta ZbZ�LrgË‡âyŠZyÃèÃg{ZbZYZzg
ìXZknŠzâV»×™*¢zg~ƒ@ìX

Obiter Ëê~QÅz{:gZñTÐl)»m:ƒ Obiter dicta

B@ìX dicta

ÅŠz9�: Dictum ~–ì� Words and phrases

1. Obiter

2. Judicial

Å°pZk§bÅˆì: Obiter dictum

"Obiter dictum is an expression of opinion by the court or

judge on collateral question not diretly involved or mere

argument or illustration originating with him while judicial

dictum is an expression of opinion on a question directly

involved, argued by counsel and delibrately passed on by the

court, though not necessary to a decision while neither is

bindig as a decision. Judicial dictum is entitled to much
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greater weight than the other and should not be lightly

disregarded. )24( "

QÆ™Šg™Š{¬»z7ƒ@XÑ<Zsò~ZkÆnÃð Obiter dicta

{mZ˜b7ìZ%ªkÅc~A¥x™äÆn�ñ™Zxä)´
ZÅ›ÏîGÆÄZyÆ�ºZ‚oÔCóZ‚oZzgïZ‚o6»°cÅìZzgZyZßßV

Ã7ÃgÄ™zZu]ÐAÅCóÅìX

A¬¥x™äZzgZyÆ‚B)¢zg~ßZixÃZyÐZµ™äQtU"™*
�A¬Üs¸ìÂZy)¢zg~ZâYÐAÅºÅYCìZkntº

Ð¨HYYìX Obiter dicta Z‚oÆi%}~MY@ìZzgZkÃ

ºZ‚o»p»^Y.™*Ô™s_Z™*ÔUg*Ô0u™*ÔZµZµ™*ìX
fñZßwÆ4ŠqºZ‚oÐ%ZŠAÃZyÓxZz™sÐe{Zzg0u™*ìÔ
X»Aƒä~ÃðŠ4:ƒX

°ZrÂ]�‡.Þ0È~7ƒD
‡èBQ™xyêŠïz‰ÜLrgt™YD�Xttz{‡âyÐÑd

ÅzzÐ™D�c‡âyÅ¨z=ô~0ZßßVÅÜszgi~™D�ÔZk
nZrVäZLhV~�gZñ‡ìÅƒc�Zßwz¸Z°zäKƒVz{Q‡.Þ
0È~7ƒDX®+‡âyÆ4Šqz{ßg'Šg`fs�:

™c”{Â]:°ZªÃðêŠîìQZkÆÜsÃð‡âyáìÂZk 1X
ƒYD�X over rule creverse ßg]~tÂ]‡.Þ0È~7ƒDctê

Zkz‰ÜƒYD�²ZkŸÆÜsZ"5Òï FGHÃg^~ÃðZhŠZ] Reverse

™ŠîìX Reverse ƒYCìZzgZ"5Òï FGHÃĝZkÃ

Zkz‰ÜƒYD�²ÃðZd°ZªZLËŸ~9ì�ê over rule

Åßg]~ Over rule ß§i6™ŠgƒZåZknMÒ{ZkÅcz~:ÅYñX
ÅzŸsZk over rule zŸs¢zg~7É:îg6Ì»°ìX4*Ãg^ä
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§bÅìLL;ðÃg^Ë‡âãb6ZL‚—…FÆŸÃZq(Z±úŠ}™
X )34( ™$Ëì over rule

cAffirm ËŠzu~zzÐËŸÅÂ}czZ3:�êŠzu~z�;]ÅãŠ6 2X
ƒY@ìX}Zq°Zªä¤Zî&LLZ}óó6êŠcì²°ZªZhä Reverse

LL!óó6ê™ŠgHZzgLLZ}óóÆ0¼Ì7¹ZkÆ‡.Þ0È~ƒä~fñ
‡ây»Z%sg;ìX

‡âyÐÑd:Z¤™Šg™Š{ê~Q™xyÃñç¦‡âyÆ0D:ƒZzg 3X
ZrVäË‡âycgz²ÐÑd~êŠ}ŠcÂâ�°ZpV6ÌtÂ]‡.Þ
0È~7ƒDX

z{ê�Zd°ZªÆË‚—êÐ_“:g‚ƒX 4X

� Precedent sub silantio z{êT~7g~§bŠÑb:ŠØ‰ƒVX 5X
°ZªäêŠÑb67ŠcƒZzgZk§bZrVäšzz‚—Â]ÃÃZ0ZiHƒX

z{êT~°ZªÆQ™xyÅgZñ'Z'„ƒ_ƒZkÃņ̃sŒ 6X
Division YñÇX4*Ãg^äZLZqŸ~ŒÛZgŠcì�Z¤°Zª¬D»Zq

ÐZ%s™@ìÂZkßg]~¨gz„ÆnZq(Z± D.B ZL‚— Bench

X )44( úŠcYñÇczg]Švçn4*Ãg^Æ‚t7ƒÇ

z{ê�ËßZßwÃãŠ¯™Šc Erronious decision ßZßßV6Fê 7X
X )54( Šƒc�‡âyÅãŠ~0ŒÆÜsŠcƒ

Ñ<Zsò~‡r3ð EGVÆhV~ãŠ~îg6ŠznÅ!V»Zkyƒ@ìX

z{t�ÀmÑÜZzgZ)qÆÜsƒÂZkßg]~ZkŸÐg�q )Z³(
X )64( ™*zZZìZzgtÓxM[èZ<ØÅ.gZñì

ZZ]ƒ]Î–o]Öv^ÒÜerç…]æì¡Í]aØ Zâxgg~äZK9~tugÜ�Ûâðì
)Z¤ÃðqÁ°ZªÃðªÓ:ê™}cZIDÅ.gZñÆÜs` ]ÖÃ×ÜÊ`ç…�XX

X )74( YñÔÂz{êzZ:™ŠcYñ(

85



Zk§b‡èêŠïz‰ÜZ©xÑÜÐzZ�7åcZÐÃðùÑ¦7B
¶ˆ~ZÐ9ùÑ¦BÂZkßg]~ÌêÐg�q™*e’XPVB
5±ƒV:

|]Z1–œ&ñÅ}#Ö~Zqúg]Mð�ZL7DÆF�ÐzeS 1X
¶ÔM\äZkÐ¹�Â[Zv~¾~zgZV»f™7ìÔ:÷}D~Ñ~
»ÃðZÎ{ìTÐØ¸ƒ�M\äŠZŠ~Ã7DÆF�ÐzŠcƒÔ?Zk
z‰ÜzZ:YîÔ~Šzu}Zô[Ñ~ÐŠgcÄ™zVÇÔOçM\ä¬xô/Ð
Zk!g}~ŠgcÄ�ÛâcÔ|]4{Z0%äÑ~ÆZkêÅZ:qŠ~�
M\ä7DÆF�ÐŠZŠ~Ã6B1÷Z_Š~¶Ô|]œ&ñäŠzu}ô/Ð
7Y�ËZzg¿ÃÌZk»DìÔ·00Z»g~ñä4{Z0%ñÅ@GÅÔÂ

X )84( |]œ&ñäZk<t~Æ_.Zkúg]Ã÷Z_ŠßZð
|]/ñäZq!gŠeÆ!g}~tê�Ûâc�Še>wÆŒÛRzgUYÃ 2X

AÏÔç~ÃZk~Ðz7AÇÔpZZqô!?u0çyäM\ñÃ
iH�Ñ~äZôZÅ{5é EE!Åç~ÃZyÅŠeÐzŠcåÂM\ä¯gUg�q

X )94( ™1

gg~~ì�|]/ñäZ’ZðÜÄ~X±V6bt¬Z7HåÔpZ 3X
ZyÃDƒZ�gÎwZv~äóÆX±V6btÎcåÔÂZCêzZ:á1Zzg
bt¬Z™ŠcX

ZknÆhV»¬z{ì�|]/ñäZL�gâ~Z1ñ.ZÄ~ñÃ’k
ZZŸmÛßÃßÔÎ–^ðÎ–njäe^ŸÚ‹Ê†]qÃkÊnäÞËŠÔæa‚mkÖ†�‚Õ]á �ÛâcåÔz{tì:

i†qÄ]Öo]ÖvÐÊ^á]ÖvÐÎ‚mÜŸmf_×ä�òoæ]Â×Ü]áÚ†]qÃè]ÖvÐìn†Úà]ÖjÛ^�pÊo]Öf^›ØXX!

Šzu~ßg]tì�‡èä�tÅìÔz{ûZ¿Š~ÅìËŒÛMã )[(
¬c<t~åcZ)qÅ#¿7ÅìZzgZkZ¿Š~¬Æ0�ñ™Zx»
Z%sg;ƒXÂZkßg]~¬tì�z{¬ZK(*ÇgìÇ²MÒ{ê6
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Z¿ŠÆZßwÆ_.ŠcYñÇXZkgZñÆnŠÑbŠg`fs�:

ŒÛMy™*~Zv¬\äŠZîŠZzgÑy:Z?xÆZqêÆ0Zg�áŠ�Ûâc 1X
ZZæ�]¨�æ‰×nÛ^á]ƒmvÓÛàÊo]Öv†']ƒÞË�kÊnäÆßÜ]ÖÏçÝæÒß^ÖvÓÛ`Ü�^a‚mà ì:

)ZzgZÏÚÐëäŠZîŠZzgÑy:Z?x )05( ÊË`Ûß`^‰×nÛ^áæÒ¡]inß^uÓÛ^æÂ×Û^XX
Ãu�ÛZiHcŠ™zz{ñµ²z{ŠzâVZqEÆló~êŠ}gì¸T~
gZ]Æz‰ÜŠzu}ßÍVÅ–cV’ˆ‰ZzgëZyÅ°ZªpŠŠNgì¸XZk
z‰Üëä9êÑymZ?xÃŒcXqÑèDzÕëäŠzâV„Ã«Å

¶(X
¬+äZkMeÅ�=ôÅìz{tì�Zq¿ÆE~Šzu}¿

Æ–cVgZ]Æz‰Üßˆ‰XZkä|]ŠZîŠmZ?xÆ;VZ8XHZrV
äêH�ZkÅ–cVá™ZÐŠ}Š~YNX|]ÑymZ?xäZkÐ
Z%sHZzgtgZñŠ~�–cVZkz‰ÜJEzZáÆ0kg�ZJ–~zZÑ
ZkÆEÃQÐ»g:™Š}ZkÆ0Zv¬\�Ûâgì��têëä

ÑymZ?xÃŒcåX

ZkMeÐ°ZªÆtZßw¥xƒñ�Z¤ŠzQZqló»ê™,Zzg
ŠzâVÆŸZƒVÂZ¤p9êZq„ƒÇXpŠzâV'hƒVÐÆª°Zª

X )15( ™äÅ¢zg~Z¦ZŠŠzâV~ñ�ŠƒVXê9<é XªZzg*Š/»g~6F:ƒ

Zv¬\äM\~6lâ]Æ›ëzZã�Ûâñ�XM\~6ZÌh 2X
ZZ]Þ^]ÞˆÖß^ zZã™ŠcŠìÂM\åäZK«gZñÐg�qHìXZg�áŠ!g~¬\ì:

]ÖnÔ]ÖÓj^he^ÖvÐÖjvÓÜenà]Öß^ŒeÛ^]…ñFÔ]Ö×ä!æŸiÓàÖ×í^ñßnàì’nÛ^!æ]‰jÇË†]Ö×#ä]á
]Ö×äÒ^áÆËç…]…unÛ^!æŸir^�ÙÂà]Ö„màmíj^Þçá]ÞËŠ`Ü]á]Ö×äŸmvgÚàÒ^áìç]Þ^

)Z}9!ëä?6EÂ[*iwÅì@�}ZÅ@Zc]Æ_.ßÍV )25( ]$nÛ^XX
Ælâ]ê™zZzg)Šd(Ş̌!izVÅ×e~Lc:™*XZzg}ZÐ„â‰X
"—}ZÛzZÑ$!yìXZzg�ßvZLë}VÅì-™D�ZyÅ§s
Ðc:™*Yè}Z{íZzg%>̀ZìÃŠz„7g‚(X
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ZkMeÆ�áy4zw~¬+ä'zZeFè~zqÁÔÆ0ZÛtZzg'zZe
N~zZ0̀kYÆÚ–ì�Z0ZÛtägÃ·ñÆy~ÖÎ™ag~™
àÔ|]yŠ{Zzg|]gÃ·ñM\åÅ}#Ö~q¢ƒñZzgag~»ŠúòŠZ]HZzg´
ZÛt6áy¸̈»f™HXZ´ZÛtÃ¸Bz{M\åÅ}#Ö~q¢ƒñZzg

|]yŠ{Zzg|]gÃ·ñÆÜsDeÅ�ZrVä%o]ÆZkÆÜs
ag~»Z²ZxÎcìX‚B„ZrVägZ]Å@gO~âwäz‘Zq·Š~T»*x
icŠåXÆy~eZwŠcZzgZLFzZßVÃ¦™ÆZq‚ilÆfg)·Š~Ã
ñgŠZ²ZxIZcZÏ§bâwäz‘ZkÆyÐ'MæƒZÂM\å»ÌgDy·Š~Å
§sƒŠ�t»x·Š~»ìX´ZÛt6Z²Zx97ìXM\»ZgZŠ{ƒŠ�·Š~
6ag~ÅwZYg~™Š~YñX

ŒÛMy™*ä´ZÛtÅag~ÅwŠ~Zzg·Š~Ã'~™Šc6gZ´ZÛtäâw
X )35( äz‘gÎw™*åÅ}#Ö~q¢™ÆM\åägÃ·ñÃzZ:ŠÑc

ZyMc]ÐzZãƒ@ì�M\åäªCÙ~ŠÑbŠN™ê™Šg�ÛâcpZzk
Æfg)8©3©ï GGGGLqwzZãƒ̂M\åäg�q�ÛâcZzg*¬™Šg�ÛâcX

|]/ñä÷Z_ÆX×g!îGG~T~ØCÙÔâVÔÇ¸ðZzgâŠgiZŠ¸ð 3X
zZg_¸XÇ¸ÇVÃâŠgiZŠ¸ÇVÆ‚B÷Z_~Ñq™Šcì²ZÝX

~z{fz~ZÁzn~Ð7¸Zzgßg]èÃg{~ZyÆn¼7ÇYèz{9
ZZag]á]e^Þ^Ò^áuÛ^…]]æur†] �ÔpZ|]/ñÃèÆÇ¸ÇVä¹�

)�Ûn™,�øgZ!\¢JåcßåXQÌâVÅzzÐë÷Z_á Êˆ'e^Úß^XX
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