Fikr-o-Nasar (Islamabad) 44:4 (2007)
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Accodingly, now if any question is raised in connection with
the validity of any existing provision of the Constitution on the
ground that it transgresses the limits prescribed by Allah
Almighty (within which His people were competent to make
laws) such a question can only be resolved by the
Majlis-i-Shoora (Parliament), which can, if the plea is well
founded, take the necessary remedial action by making
suitable amendments in the impugned provision in order to

bring it within the limits prescribed by Allah Almighty.

Accordingly, in the instant case, if the High Court considered
that the existing provision of Article 45 of the Constitution
contravened the Injunctions of Islam in some respects it
should have brought the transgression to the notice of the
Parliament which along was competent to amend the
Constitution, and could initiate remedial legislation to bring
the impugned provison in conformity with the Injuctions of

Islam(11).
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The President of Pakistan had no such power to commute the

death sentences awarded in matters of Hudood, Qisas and

Diyat Ordinance. In this view of the matter, we are of the

considered view that the power of pardon in such cases only

vests with the heirs of the deceased; therefore, the cases in

which death sentences have been awarded, the President had

no power to commute, remit or pardon such sentences.

However, the case would be on different footings, if a person

has been punished by way of Ta'zir as in such cases, the
Head of the state has the power to pardon the offender and
that too in public interest(32).
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