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ABSTRACT 

Focusing on one of the leading cases decided during the 

early colonial era, this study attempts to explore the 

causes that led to the rupture of Islamic law with the 

colonial administration of justice. The proceedings of the 

case, Khajah Hidayut Ollah v. Rai Jan Khanam, at 

different levels reflect the glimpses of the dominance of 

the concepts and philosophies the English judges had in 

their minds; along with the power of authority backed by 

colonial increasing military power in the Indian 

subcontinent. This article has three major parts. The first 
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part provides the relevant rulings of Ḥanafī law about 

establishing the legitimacy of a child, owing to the case 

under discussion was about the proofs of establishing the 

legitimacy of one of the deceased’s alleged heirs as a son. 

The next part describes the events of the cases where the 

rulings of Islamic law were explored, interpreted, and 

applied. The third and final part analyses the factors that 

created complexities and ruptures of Islamic law in the 

days when the colonial legal system became 

unchallenged. 
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Summary of the Article 
 

The development of current Muslim family laws in South 

Asia and issues related to them have a direct connection 

with the colonial legacy that has outlived its formal 

demise. Principles and rules related to paternity and 

legitimacy are no exception and continue to find their 

application in the present litigations. 

 
The article, while focusing on Khajah Hidayut Ollah v. 
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Rai Jan Khanam, attempts to analyse the various causes 

and their effects on the sharī‘ah and its understanding 

that, after its application in the colonial courts' era, 

appeared as Muhammadan law. The case was about the 

presumption of the existence of marriage and the 

legitimacy of the issue, where a couple cohabited as 

husband and wife. 

 
This article has three sections. The first section provides 

the relevant rulings of Ḥanafī law about establishing the 

legitimacy of a child. This has been done because the case 

under discussion was about the proofs of establishing the 

legitimacy of one of the deceased’s alleged heirs as a son. 

The next part describes the events of the cases where the 

rulings of Islamic law were explored, interpreted, and 

applied. The third and final part analyses the factors that 

created complexities and ruptures of Islamic law in the 

days when the colonial legal system became 

unchallenged. 

 
Rai Jan Khanam and her son Sadat Ali Khan claimed to 

be the wife and the son of Faiz Ali Khan, the deceased, 

respectively. Before his death and being a ward under the 

directions of the Court of Wards, Khanam claimed to 

become pregnant from Faiz and asked the court to release 
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the money for birth rituals and festivals. However, she 

gave birth to a son named Sadat Ali Khan before the 

beginning of the proceedings of her application. Later she 

forwarded an application requesting an increase in her 

and her son’s allowances. On this occasion, Shamsun 

Nisa, the wife of the deceased, claimed that Khanam was 

not Faiz’s real wife and that her claim of attaching her 

son to him should be investigated. Meanwhile, Faiz died 

on December 16, 1824. 

 
Soon after Faiz’s death, claims were made for the share in 

Faiz’s inheritance for Khanam and her son, as the 

deceased’s widow and real son respectively. Judge 

Charles, who first heard the case, found that the evidence 

of Khanam’s alleged marriage to Faiz was not sufficient 

although, on the other side, there were enough proofs 

that Sadat was born from the deceased’s loins. To explore 

the exact standing of Islamic law on this particular point, 

the judge in his inquiry from Muslim law officers termed 

her as an “unmarried female.” This alien term, in the 

given situation, also bore the allegation of her being an 

adulteress, hence creating a lot of confusion. Finally, 

Khanam and her son were declared the deceased’s legal 

heirs albeit Khanam’s marriage to the deceased was not 

proved. The decision was based on Muslim jurists’ 
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presumption of the marriage of a continued cohabitation 

of a couple as a husband and wife. The position of Islamic 

law was criticized by English judges. 

 
After going through the entire case along with the given 

Islamic law’s standpoint, the article arrives at a variety of 

observations. Worth mentioning here include the 

following: The colonial authority’s encounter with 

Islamic law and its effects on the latter are clearly 

manifested in the adjudication of the sharī‘ah in the 

British colonial courts. It was the most effective way to 

change the law while keeping its existing facade.  

 
Exploration of Islamic law without applying its 

indigenous structure resulted in the creation of more 

complexities. The product that bears the Muhammadan 

law rubric is thus not a transformed or a new legal system 

rather it represents a historical experience, in a given 

period, where political power, legal texts, and intellectual 

thoughts clashed with each other. In other words, it is an 

experience of interpreting the sharī‘ah where it was 

politically subjugated.  

 
To explore Indian society and its law, the British used 

different ways of enquiry. Conducting surveys was 
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among the prominent methods. However, these were 

conducted in a way that failed to reveal the actual 

situation. The questionnaires were abstract and 

ambiguous. Instead of clarifying the situation, they added 

more ambiguity and distortion. 

 
The discovery of rules related to legitimacy gained 

importance for the Company as it was directly connected 

to the transfer of property and the obligations of paying 

revenue. In doing so, the rules that were in the English 

judges’ minds were put into practice. The case discussed 

in this article is an obvious example. 

 
In the early years of colonialism, the British appeared to 

admire Indian culture and society. But as soon as they 

became militarily unchallenged, they forced their own 

values and thoughts into social, ethical, economic, and 

religious domains. 

 
The study invites research on more cases of different 

issues to complete the map of our present understanding 

of the sharī‘ah applied in post-colonial courts, especially 

in Pakistan.    

  
  خ خ خ خ خ

  



 
١٧٩ 

     را اہ       ر       ے     ان   اور ا              ا

۔    دور  د  )١(آ ۔         اس  ا         ت       ان   دہ   ز ا  

    ا          ان  ۔      ں  ا   د آ        ا        و ت 

، ن    م را ن     ا ن)٢(ا   ر  م     ود    ا و ف ا ۔)٣(  ا      ذ

  ہ   دا        از  ا   ن    م را ن      اس  ۔  ود       

                  ہ   ت   اس    ن    ت   وا  ا    اور    

                  ں  ا   د آ               ؟ ان   ر ا

  د آ         ں     وا ن  ؟ وہ  ا      ں   ں اور ، را    ا

ا؟  ح      رات  رے    رے         ا   ا م  ا؟ اور ان      ا ان   

 ا       ر        ت اس ا    د   ل س   ا ت            ا  

؟   ں  ورت                 

    ار   ا     ر  دى      ں  ۔      ں  دى     اس ،  

        ار   ا              ن    م اور  دى ا        

ن    ت   ووا    ا       ے  ز ان ۔  ۔ دو  ار    ؤ اس      ں 

            اس    ى  ۔ آ         ا    اور اس     

۔اور            ات   ا     ں    ا     د
                                                             

ت    – ١     : ا
Michael R. Anderson, “Islamic Law and the Colonial Encounter in British 
India,” in Chibli Mallat and Jane Connors, eds., Islamic Family Law (London: 
Graham and Trotman, 1990) 205-223; Elisa Giunchi, “The Reinvention of 
"Sharīʿa" under the British Raj: In Search of Authenticity and Certainty,” The 
Journal of Asian Studies, 69:4 (2010), pp. 1119-1142. 
https://www.jstor.org/stable/40929286; Scott Alan Kugle, “Framed, Blamed and 
Renamed: The Recasting of Islamic Jurisprudence in Colonial South Asia,” 
Modern Asian Studies, 35:2 (2001), 257-313.    

2–  Khajah HidayutOollah v. Rai Jan Khanum (1844), 3 MIA, 295. 

3–  AshruffoodowlahAhmedHosseinand and others V Hyder Hossein Khan (1866), 
11 MIA, 94, 113. 
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ت       
    ت  ادى   ا   ر   ا   ى   اور  ں    م  رے ،      د   

  ں ا  ا         ب    ز ل  رت    ۔     ا ر   م    ا ۔    ا   م 

  ت   اور  ان     را         ت     اور   ازدوا ب     و ز   آ

۔ د    ا       رے          د   او  وا   ا از )٤(   ا ر م   ا      

  ۔ ازدوا زل       د ود    ح     اور ان    زل     از  ا  ا   م   ا   ت 

  ا م    وا) ں(  رف  ں      رے    د  ا او      )٥(۔    ں     
                                                             

٤ –        ت    ح  ز    ح  ر       :  ، ا   گ     آج        ح     ا

  ہ     ا  دے     اور ا   م           و س اس    ے  ح اس ۔ دو             

   ،   ہ     اور اس    س    د  ں      ك    م   ا          د   ى    د ا

 ،         د   اس       ،          اور اس    ا    رت    اس     اس 

  س     اس   دل       اس     اس ۔       ، اس   ا         ا          

  ع  ح ا    ۔ح      رت     ا          دس   آد           ح  ے   

   ا   ا،        وہ      دن     اور ا   ا      اور اس     ۔           ان 

دے ر   ا    وہ آ      ۔   ا          وہ          ے    اور        م 

اں      ، اے  ا  ا     را  م ر    اس  ا دل     ،   ر (   اور )  ا     وہ اس 

    ل      ر   ا  اور ۔ا           رت     ا  آد         ح         

 ا ، ں   ر   ، درا            وا  آ ر وہ         ں       ے    دروازوں 

           وہ    ا     اور               ان  ے،       ان          ر

     وا    ۔     ا        د   ، اس   د       وہ اس ۔ وہ   اور وہ     

      ر   ا د اس   اور وہ  را             آ۔ اس      ) صلى الله عليه وسلم(ت ں   ث   

 ز     ۔     ر     و   دى      ف آج   ، دى    ں  د     صحيح ( 

  )لا بوليإ النكاح، باب من قال لا نكاح ، كتابالبخاری

 د     –٥    :  
W. Robertson Smith, Kinship and Marriage in Early Arabia, Stanley A. Cook, 
ed. (London: Adam and Charles Black, 1907); John F. McLennan, Primitive 
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 وا       ت   روا ر   م   ا     ت ا ر ت  ى     ں    ا   ا ت ان 

و         ں  رض  ۔ ّ  د    در    ن    ہ ا   ن  

    ر دى      ں     اور “اش”    ۔           ر   د اور  و  

م  ر ا ح   صلى الله عليه وسلما وى    اش )٦( الولد للفراش  ۔  ذ  رت   د اور     

  د   و    و         ر     “اش”۔    آ د   و   ح      ح   

        د اور   و اش    ۔          د   و  اس  ت  ى     آ    

  ا د    او          ا د  اس او ۔  ب            ر     وہ 

      ے   دا   ن اس          اش    ۔  ے    ن     اس         وہ ا ا

رے  ت              ار  ا   ر   ہ  آ    اس  ن        اش    ۔ 

۔       ار  ا   رت                د    و

ت        ار    ا
ار” ۔ “ا               د ے  ف دو      ا د      اد     ح   ا    )٧(   

 ” ں  ار   “ا د    اد  ۔       د   او  ا د    ل ا  ،   اور   

ح   ا ق   ا     ار  ا       ل   )٨(ا   ار ں ا              

                                                                                                                                                       
Marriage: An Inquiry on the Origin of the Form of Capture in Marriage 
Ceremonies, (Edinburgh: Adam and Charles Black, 1865); Reuben Levy, The 
Social Structure of Islam, (Cambridge: Cambridge University Press, 1957, 135-149); 
Ella Landau-Tasseron, “Adoption, Acknowledgement of Paternity and False 
Genealogical Claims in Arabian and Islamic societies, Bulletin of SOAS, 66:2 
(2003), 169–192. 

  .ة كانت أو أمة، كتاب الفرائض، باب الولد للفراش حريصحيح البخار    – ٦

٧ –    ،     ، )ء١٩٦٦/ ھ١٣٨٦ ،ي الحلبالبابي مصطفی ةمطبع :وت( رد المحتار علی الدر المختار ا

  ۔٥٨٨: ٥

 ةسلاميون الإئ الأوقاف و الشةوزار: ( الموسوعة الفقهية،“استلحاق” :د    –٨  /ھ١٤٠٦،

 )ء١٩٨٦ ، ؛٨٤: ٤،  ا      )حاشية البجيرمي على شرح المنهج( التجريد لنفع العبيد ن
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   وا ار  ۔ ا  ”   “        ار   ا     ۔   “ ”     

            ار وا   ؛ ا ق         ذ    وا رت   اس  ں   

 دے ۔     ار   اس ا    اس             ار   ا ہ  ۔ وا    

ا   ار    ا
  ا           ار   ا             ا          :اول: ذ        

 دوم ۔    ل ا  وہ      م  ۔:         ار   ا          و  وا  )٩(ا    

   از                        ۔ ا ا     اس      ڑے       ا     د    ى – ا  

ر ل اور ؍١٢ -ا ن ؍٦   ا        د ۔ ان    ہ   از ١٢       اور        ل   

ت  م؍٦  ۔  ہ  رم:   ۔      ز  و دہ :     ۔ذ   ح  ن   در ہ   وا      اور 

  ں     ان د ہا                ر      ار  م ا  ،    اور آزاد   

ہ۔   و

ات   ا
ات   ا م   اوروہ                          رت      ار   ا

  ار   ا   ۔         اس        ع   و ۔        ا    

                ،        ا                                ا

  ے  ار   ا   د   او  ا د             ا    دے۔ اس           اس     

         ا         ہ     وہ اس  ے        د ۔            ا

رك        اس   اس        ار  ا          ا    ا    اس    ش ر  اور وہ  د دى 

                                                                                                                                                       

 ي الحلبةمطبع(  )ء١٩٥٠ /ھ١٣٦٩،  ا ؛ ٩١ : ٣،      ا     علی الشرح ي الدسوقةحاشي،

  ۔٤١٢ : ٣ )، س ن دارالفكر: وت(الكبير

رِ    –٩      ا      ا  ا اا(،   :  ت،المغني )  ح ا ا  ،  ا ا     ض( ا : ر

  ۔٣١٧: ٧ ،)ء١٩٩١ /ھ١٤١٧، عالم الكتبدار
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  رت   اور         ا    د          ب    ر   ا     دہ        د ا و

                 اور اس  ب       اس          )١٠( ۔ 

رت         ا           م     ا   س           اس  ے  ى   د

     اور    اوروہ اس د وہ اس        ے   رت ا     ے  ر     ا    

 ے د ر       د “”   دار        ؛    رت   ں   اور وہ         

   اس          ڑ د             ۔     ا     و       ے   دو وہ          ا

۔   ں   دو        اور          )١١(و

   اور م   ا  ا       ر      ر ا         ۔ اس    م ن    ا

    ن      را ت   وا ۔ن     ر  ہ     آ

ن    م را ن     ا   ا
  ن           ے      اور اس  ن    ة را           داد 

    ن     ددات       اور   زو ن   وار   ن       ے     ۔      ر   ا  

   ا     ڈ   ا      ا ن  و ى  ا        ا  ١٨٤٤  ر      ء 

      ڈ ت   ووا      د   ا۔ ذ ۔            ى 

ت  اور وا     ا
ن ١٧٩٧       ر - ء      -    ن     اس و دى      ن     ١٠ را  

١٢  ا۔ اس  ر        ن     را     رى     و  ا ن           اس  ۔  ل   

                                                             
   :د    –١٠       ى،  ا اد ا  ا ، ة فی فروع الحنفيي شرح مختصر القدورة النيرةرهالجو   ،

ن  س    )، س۔نةالعلميرالكتب اد: وت(ا

 في يده أنه ابنـه منهـا، وجحـد الرجـل فـصالحت عـن ادعت عليه صبيالو أن امرأة طلقها زوجها     –١١

لا حقها فلا تملك الاعتيـاض عـن حـق النسب على شيء فالصلح باطل؛ لأن النسب حق الصبي 

 ا(.غيرها؛ ولأن الصلح إما إسـقاط أو معاوضـة، والنـسب لا يحـتملهما  ا د      ء ،ا  

 ،   ۔٤٩: ٦، )ء١٩٨٦/ ھ١٤٥٦، ة درالكتب العلمي:وت(  ترتيب الشرائعبدائع الصنائع فيا



 
١٨٤ 

اد   دو ا ۔             ا   ں اور     اور ا    ر ى  ں     

ن ١٨١٣   ا ن         ۃء        ن     را      ارادہ    دى    ء   ا  

       رو ا   ر    ؛ن  ا   ر  ى      اور       ا       ر  م ا    ا

۔ رى    ح     اور و   دى    ء   ا   ن      ح    اس 

ن        ل   -  ر   -   ا    و ل   ا  ے ت   د  داد  ل 

 (Court of Wards ۔  ر   نا          اس ) ا  ،    ن            ر ر  رام   

  ان اور     ے داد ۔     ١٨١٧             ا     ا     ن     را   ء

  ت  و م  ر   ا    اور ج      اس    دى ا  در             رے       

    ا ت  ا رى ۔ا           رروا     ا  اس در  ١٨١٨  ن     را ء 

۔    ن ر   دات  م         د          ا

 ر١٨٢٢    و      اور ا   ا ں      ا   ا     ن     را  ء   

     ا   ر     ہ       ء  ا      زو ن           ۔ اس     دا ا  در     

    ن     ، را   رے          ا         اور اس       زو   ن     

  ء  ا   ۔    رو  و   ان           د         ا  ۔ در  ا

 ١٦ دوران  ۔١٨٢٤ د ل   ا ن          ء 

        ن     را   ت   و ن     )١٢()Mymensingh(     

     اس    ت   و ن         دى  ا م در   ن    دات   ز   دارى  ر 

       ےاور   ل      ا  ۔ اس در   راج   ا    ؛داد    اس    ء  ا    

۔    ا   ا         ف ڈ

  ا        ر ا             اس ،      ن     را         

 ر    ن  ت          ن ،  ازدواج     را   د  ت         اس ا  

  ن             وا            ۔   ں     ١٨٣١  ن      ا   ء 

                                                             

رے آ    –١٢ ا    ا ے   در  ۔ د        ا  ا     ۔١٧٨٧ اس     ء 



 
١٨٥ 

 ا   ا   ۔   آ         ا            

 ۔      ن د       س و) ا(ا     ى    ح  ا  )  ( ، 

رت       اور اس            رت اور ا        )Unmarried Female(ا

  ڑا۔،                رت اور اس    اس    ل  رت   ے   اس     د       داد 

  ن  ؟  ؟       د         ں   ان    ں       ا    ر     ر   ان ا   ا    

    رڈ   ر   ں       ا،   ں   د    ب   اور    م       ا اب د    ان  ر 

۔    د   )١٣(ا

ا   ل  اب    ر   ا ا ل ؛اس   ار        آ ن     :     

اد        وہ      /ورى   ر     رت”...      “ )Unmarried 

Female(  ح   ا   ام         اور        ز       رت     ا  ؟   اد      

دى...رف           ...  

ورى      ال   ا ن  ا      اس          اد ز   ح    اس ا  ں  ، اور ا

 ار    ز  ن   ا        ، ب     ڑا      ہ  ت       اس    ر  ص   

          ں، ا   ط اور        د   ت           ا... ا    ان و

   ذ  اس    رروا      اور      ر    ؟ا      اس و    اورا  ر      ى       اس 

      ى         ازا م  رہ ا     )١٤(۔...ں 

                                                             

  ا    –١٣      :  
A person of the Mahomedan faith died, leaving a wife with a marriage 
settlement, and a female unmarried, and a son of his loins, born of the venter of 
the said unmarried female; in such case, according to law, do the unmarried 
female and the son of her venter receive an portion of the property of the 
deceased, or not? and if they be entitled to receive a portion thereof, then what 
portion of the property left by the said deceased appertains to each of those 
three persons respectively, according to the Mahomedan Law? Write a reply 
thereto on a consideration of the circumstances stated in the proceeding 
transmitted within the period of three days according to the Word of God, 
citing therein the name of the book, and the precept thereof. End.” 

١٤–       ظ   ا  :  



 
١٨٦ 

 ا  و                 اس    رڈ    ر   ا   ا ر د ل   

اب د      ا       ا   ا ر د   ۔   وہ ا       ،  رڈ   ر    اس   ذ    ، 

  ار   ا          ا   رہ     ن     ؛          ”  ا   اور  “       اور 

          رت   ، وہ  ى    ن       وہ اس    ى   د       اس      اور 

      د   او         ى اور اس        رت   اس  رت    اس      ن     

ت     ۔ اور      ر       ور   اس  ۔ح واور ا ر    ت      ب       

 ا   ل  رت  اداس    رت            رو  ن         اور   زا  زا     

   ز ۔ے  و    وارث    رت ... داد رت(      رى ) وارث      ے     داد

 ا دا ہ   ض و       ں         ،  ؛      دہ    ں  اس       اس    ا

۔     ى  ى   دو ن         )١٥(اور ا

                                                                                                                                                       
As the Moofti should necessarily have a comprehension of what is in the mind 
of the interrogator, to the end that he may not be chidden both of God 
hereafter and of mankind, I beg to inquire what is meant by the words ‘an un-
married woman,’ fornication, or an acceptation given to them by the public if 
the signification be that which is generally applied to the terms, the explanation 
should be given, for the general acceptation given by the public to the tern in ot 
determined; various words such as those are applied to particular kinds of legal 
and illegal marriages if the meaning be fornication, it is necessary to ascertain 
the circumstances of the evidence of the witnesses, and the grounds are 
indispensable, for, according to law, the discovery of fornication is difficult, 
particularly in reference to a person deceased, which is considered to be 
impossible, in so much that until the strong grounds, which are prescribed 
according to the arguments used by the learned, the followers of ‘Hanifa,’ are 
obtained, the word ‘fornication’ should not be uttered by the tongue as in the 
interrogatory there is not a jot of those arguments, and the proceeding is also 
altogether deficient as respects that details of the evidence of the witnesses, I am 
unable to write a futwa, and entertain the hope that you will require a futwa 
after having satisfied those doubts, or that you will in general way be pleased to 
state in an interrogatory or in a proceeding the tenor of the evidence of the 
witnesses of both parties, and the objections thereto, such as may have found 
place in the happy mind of your Highness, or otherwise that you will excuse 
my giving an answer, and issue orders upon my giving in the proceeding and 
the interrogatory enclosed therein. 

١٥–            :اب 



 
١٨٧ 

 ١٨١٢ ؍١٩       ل  ت  ن     دات             د     ا   ء 

 ا،  ر   ں    دات       ر       ا             ازدواج  ا ۔   

     ا                  ازدوا   ح        رت     ا     ر   ا      

     وارث     اس      ہ  ا           اس          ں     رہ ر ر ؟    اب     اس 

رت     ى  دہ  رى       ا    اس    ا       اور     دہ        

      رت   اور وہ       وہ  ا   ۔۔۔دار   

رت ”    “    ن      ح    دى        رت  رہ    اد وہ  ى     

     ۔   دات    د  و     ا  اس          ن     اور را   ن        ن 

رت ” ۔۔۔ا   اد “    رت”    ۔ “زا    )١٦(  

                                                                                                                                                       
Under the circumstances stated, if it appear, by the acknowledgment of a 
Mohamodan, that the child is respect to whom the interrogatory of the Court is 
put, is the offspring of his loins, I mean if that Mahomedan have said, ‘This 
child is my son,’ and afterwards died; and if that woman of whose venter this 
son is born be a claimant as to this point, ‘ I am the wife of that Mohamodan, 
and this is mine, and his offspring,’ in such case this son of this woman will 
both become heirs of that Mahomedan, as is clearly stated in the ‘Hedaya’ and 
‘Shura-i-Wikaya,’ in the chapters on the ‘Establishment of Parentage.’ If such be 
not the facts of the case, and the signification of the words ‘an unmarried 
woman’ be a woman an adulteress, then according to the law, the woman an 
adulteress and the ‘son of adultery’ are neither of them heirs. In the first-
mentioned case, I mean in the the event of this son and this woman being heirs, 
the whole of the property of that deceased Mohamodan will, after the 
liquidation of debts, &e. Which have a claim of the first order on the 
inheritance, be divided into sixteen shares, and fourteen shares thereof will  
appertain to the son, and one sher to the mother of that son, and one to the 
other wife of that Mahomedan, and God is the best judge of what is right.” 

١٦–            :اب 
By the words, ‘an unmarried female,’ which were addressed to the law-officers, 
with reference to Rai Jan above named, it was designed as follows:- the marriage 
and matrimonial contract of Rai Jan with Fyz Ali Khan have not, in my 
opinion, been proved; coupled with this fact, Saadat Ali Khan having been 
begotten of the loins of Fyz Ali Khan in the venter of Rai Jan, are he and Rai 
Jan above named entitled to the property left by him or not? It was not 
intended thereby to designate ‘an unmarried female, a woman, an adulteress,’ 



 
١٨٨ 

 ا      )  ات )ء١٨٣٤د؍٣١ر           ا   ا  د ر  

 ا     ت وا       ر   ز ت  ہ و   ءة( ا  ا   (      ر   ا   اس ا

 )  ن ) را ا   ر   اور اس ا       دات       اور اس  ى    ن       

    ى۔۔۔    د ع               ر        -)     را ن       

۔ -)ى     در ر  رے    ۔۔ 

   ود   زا  م     ود م  ن  زا    ہ        )١٧(ا ا      د ا  

    ا   ا        ا   ى   اور      ن      اج ا    اور   ے  ح     

 اس رر   دارى       ا   ۔    ل     اور      ا     ر     

  ى  ں     ر   رت   اور  د     ا    ،       اس         ر      ان دو  ا  

ن ر  در اد   دے۔ او ر ا ا     دى اور اس  ازدواج            رت  دت  اس   

۔         ڑ        و      اس      ا      رت 

      ڈ       ق  ا      اس    Dr. Lushington ڈا

  )ء١٨٧٣–ء١٧٨٢( ن)   (  ال اس   دى  ن           ے     دار

۔   رے    ں         آف ا ب        ں  ا  دو      اس 

   د ا ر  ر       ڈا ،ن      ب   ر               

س   ا   :د 

  رى رو ن دان اس ا رے (ن    ر   ا   (     اس      ر  ا

  ں   ان دو        د            ر  ا   د رت اور      ۔ وہ       آ

     ازدواج  ن ر  ... در       ف وہ          وا     ر          

  اس     د دا وا   وم ر     ....  

      د   و ے  دى   دو           ل      ا        ا د    

     ا       اہ     دى ...  ت                       ت   

                                                             
17–  Mirza Jan, deaceased and Mussumat H/Nurgane and others, Appellants v. 

Mirza Azeem Ali and Hushmut Ali and others, Respondants, 1546. 



 
١٨٩ 

د   و دى                     وا ا        ن اس      د  رت 

      ۔ ...                       ح           

 ا      د ات      د  و     ام  ا   م         ے ، راے د  

ا ن  از          د   وز      اس      ،  ل        ان ، ں    ں   

 ا   ں     ان    ت  ہ        وں   وا   ں  ان    ں        ا   ں  ن ر

    ں  ت ،           )  ں    ڑا     )ا     ن ازدوا  در    

ورى              د   و دى    ...    ت    د      ى   رو

       ...  

ت    
 ا ا   ۔ا     ت    ع   ا       ت درج ذ    ا     : ان 

ا  :اول   ں         اور آ          دور د آ ى   ،       ان 

  س      د اور     ا     ا ۔      ذ ا   ا    ر ر   ا

  آ    ،          ر      اور      ر ار          اب

۔      ر  ن   وج       ر     ا   د آ  ) (ى 

    ر ہ   اور     ، ذ      ں  ان      ت اس   و  اور ان 

۔    آ     ر 

    :دوم   ذ       ـ   ڈ دہ   ا    )  ورك(اس     ـ ا  ا      

رت   اس  ۔    ا       ں         اور       ت اور  ا ن 

     ل      ت    ں ت  ا   د آ                  

م  ن  ہ                     اس        ظ    ن    ذ   

اد”   دہ “ا ہ ز         رٹ ا        ۔ ا     ر     م  س   

ى، د   ذ      ن     ا ں  ا   د آ   ى   اور ب 

  دم   اور    رات         “”ى و   ا م”   “    ا    
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  ل ا  اور  ق    ۔      ن     ا م    ہ        

ن     ا              ا ت    و         اور     د  ز

۔   ات   ا    د  ز ت  دى  ى اور  ى،     )١٨(ى 

 ا   :م ا   ت ا ا ح        ى              ن     ا    

 ،       اور    ان      رات     اور ت    ت،   ان  

  اور ) ( ت    و    ا     د آ        ا دہ   ں  زور

۔ ل   ا         ج 

   آ      ا       ز  آ    دور د آ     در   ج    ن   و

ازے   ا      ا   ۔ اس       ) و(  د آ ۔  د   ا

ال   ت       ال  ا    ان  اور       و     ں

       ا       ت  ادى  ہ ا    ۔   د   ان  ت ا   ت 

ازے   ا ۔    ل  ۔) و( ا   ر        ت  ت )١٩(     

   ز ت  ۔ او    آ ر ل آ    ا  اس         

   را  ر     م    ى  ل      ں ا   ں   ، روا    

                                                             

 ا    –١٨ ن، ن ا     ت    ں    م  ۔   ى      ا ا     رات اور     

  ن         اس   “م”ا       ے  “”   دو   ن    ۔            

         اس ت  ں   ؛  ن         ا   ۔    ر   ا   ت     ـ   

  د ك    ں     وا    ـرا  ں  ا  ۔    د           رت  س       اس 

   اور ا   ڈ   ن    ز آ      رت    م     ا         ن     

      ن   اور اس     د       ل   ا  اس  ت       ر  ا  د ۔      

 اس      ۔     د   ن  “م”     ا      ا       ۔ ن       
Scott Alan Kugle,“Framed, Blamed and Renamed: The Recasting of Islamic 

Jurisprudence in Colonial South Asia.” Modern Asian Studies, 35: 2 (2001), 257. 

19–  Durba Mitra, Indian Sex Life: Sexuality and the Colonial Origins of Modern Social 

Thought, Princeton: Princeton University Press (2020) 62. 
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 اور    اہ را     ذر   ان”  ى اور  (“ ا      ؤں  وں 

ت   (      اس        ش    ن          د      

  ۔ اس  -     ز ا       -  ا           ان  ت  ا  

از   ا  )Abstract( م اور  ا ت  ا    ان    ر     ۔         

رض ر  ى   )٢٠(اہ    ۔ ۔    ں  ر  ر    ت        ر   )٢١( ر

دار ادا  ء١٧٦٥   :رم    ا ب   ا اہ        ل         ا  ا        

وع    ،  ا        ا       ا از        ب   ا ورى     را  ا  

 اور     اس  ۔    ر         ادار         ان       

  د           خ   ور ى ا ۔  ر   ا  ا ا   رے       

      ں    روں     ا ا      ا  وہ  وں ت       ان  ے 

  دى  پ                 ت اس ا م    ت         رو   ان  ۔     را

      م   ا  ز            )Church Sanctioned(ذر ر  ص    ۔ زو

                                                             

۔  ”    –٢٠ ورى      ن   اس          ر   ا   ت  ور    ا  اور اس    ذ    ن     

 ڈ   ى ا        داس  ر        ت  س     ں  ا    وا ۔  اور ا

 ؤ     “ت ”وں    ں   -“ى”اور   ذ      )  (    ن  ن     د

وم ر       دار ادا    روا    ا ان          ۔         :ڈ  ذر        ا

     ان   ا    ۔   اور ان       د رے     )   ) اس    ت  ا

        و ت  ا    ان  ر      ۔    ت                    از    ...ا
Elisa Giunchi, “The Reinvention of "Sharīʿa" under the British Raj: In Search of 
Authenticity and Certainty,” The Journal of Asian Studies, 69:4 (2010), 1126. 
https://www.jstor.org/stable/40929286 

٢١ –         ز وہ     :  
Jeswunt Sing-Jee Ubby Sing-Jee v. Chuter Sing-Jee Deep Sing-Jee Uby Sing-Jee (1844), 
3 MIA, 245; Ameer-on-nissa and others v. Moorad-on-nissa and others (1855), 6 
MIA, 211; Mirza Himmut Bahadoor v. Mussumut Sahebzadee Begum (1873), 1 IA, 
23; and Muhammad Ibrahim v. Altagan and others (1925), 47 All, 243. 
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 وہ آزا     ۔رت     وزن    ى       اس )٢٢(د     وہ  م    پ  اس 

از         ا         ا    وراث ،   ں ،  ا ں،    د   وہ او    

ل    ر  رى       ان    ا     ح ا) ر(   ا      ل 

 ا)٢٣(۔ ا            ز        اس        ت ا      اس  اور رات

رت”  “   ا  درا ن  ى    ت    دى      ح  ح اور  ا  

ت  ا ر  و ر  ص  ت   ا         رات   )٢٤(  ۔   ذ 
)٢٥(  

                                                             
22–  Indarani Chatterjee, "Slavery and the Household in Bengal, 1770-1880,” PhD 

diss., (SOAS, University of London, 1996) 100. 

٢٣ –               ب   ا  ا            ورا      دار ا ل    ب   ا وار 

ل    ر ۔  ورى     آ   رٹ) ١٧٦٤-١٧٥١(ا -ء١٧٣٢( )Henry Vansittart(ى و

م) ء١٧٧٠   ا     دوران ا                 د -   دا      -  ب   ا  

 دى   اور د  ا  ا  از              ر                      ذ    اس د  

 ۔    ں    وہ    ب   ا  وارث   ”  ت    و ۔ اس   اں     د     ى       ورا

       دو     ں     ا  اس      اور (  م     اس   وہ     : ى 

  ا   ذرا  ل   دس      ا     ں   ، ان دو ر  رو رے    ض  ۔ ا ار    ہ             

  ۔ ا        اض     ا      وارث    ان  د   ۔  ، او       ر   ا    
The death of the Nabob’s son had cut off the heir apparent of the government he had 
two sons by concubines, and a grandson, the child of his deceased son, by a concubine 
also ; the eldest of his two sons was little above ten years old, and his grandson an 
infant of a few months, so that they were incapable of taking care of the business, 
supposing the objection of their illegitimacy to be of no weight.  (Henry Vansittart, A 
Narrative of the Transactions in Bengal from the year 1760 to the year 1764, during the 
Government of Mr.Henry Vansittart (London: 1766) 1:40. 

٢٤–            ت                         و ے    ت    ن    ر و

  ہ و   وں    ا  )Barbara Welter(۔ ا  )The Cult of True Womanhood, ١٨٢٠-

١٨٦٠(  ،     )Gerda Lerner(ڈا  )The Lady and the Mill Girls(  ،   ر  .Mary P(ى

Ryan(   )Womanhood in America: From Colonial Times to the Present( ۔     

٢٥ –               :  
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:        آپ  ا  اور    آ     ے   و   ان  ا       ى     ا ا

) Orientalized(   ا   و          او ۔  آ          

د    ت  ت   وا ت             ازدوا ى ،   ى  ں  ں     

  ر  ا  اس      وج    ى      ا،اور     وا      اور د    )٢٦(۔،

  رت    و     ى دا      ا           د آ        

 ا ر    ۔ ا ۔ م         و ن         وا

    ات   ١٨٦٠    و  و    ں        و            ا  

ے   اس ز   ا         ا   ا ال                 ؟         ر

ال  و    اور ان      ۔      روں    ى ا        

 و  و  ا  ا ا  ال   ان             اس  ن  ت  ا   ں 

  ن  وش      ر    ن    وہ      ا ا         زو    ذات  اے او

۔    آ ے    )٢٧(ز

     ڈ      )A.H.Giles (        ِ اے ا     او   ا م   وہ   

 ر     وہ ،ذات      ا   ۔ ان       ر ے   ز وش     

  ہ      ذات   او ، دا  د ،  ر رى،   در ت ازدواج    ، ا    و    اور و    

۔     ز   دور اور  ى   ، ا وش    رى،    ،   )٢٨(ا

  رے      ا  ”    “راہ  ف  ا           رات     

     ان   ۔    آ       ت  وا  اور ر  ا  د وہ      ں   ح  ا   و

  ج”،  ى  ت ا ں اور  د   و  ، د ں اور  ا       ا دارى 
                                                                                                                                                       
Nuria López, “British Women versus Indian Women: the Victorian Myth of 
European Superiority” in Richard Littlejohns and Sara Soncini eds., Myths of Europe 
(Internationale Forschungen zur Allgemeinen und Vergleichenden Literaturwissenschaft) 
(Volume: 107, 2007) 183–195. 

  ۔٨٤-١٨٣ ،      – ٢٦
27–  Durba Mitra, Indian Sex Life,62.  

  ۔٦٣ ،٦٢،      –٢٨
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  ى  ان اور ر   ،       ں  ر   ت، ز     ں 

   ار   ،       ى    در   ت   زى،  ذات   ن       ت،  

   ذ رت     ت  م   ان     آرا   ل  ل ڈ    اور    راك،     ہ  روز

۔ ر     آ دار  ى   “)٢٩(  

:      ز  اور ں   ى     وں    د    اور   رے           ں را

   ان     وان    ر     اور اس  ف    رات  ل اور   ا دہ    ا

ل و  ا         ڑے     ا            اور  ، ورى        ا  

د اور ور  او  ا   ۔ اس     آ     ۔  ا     ق     )٣٠(   

ر وہ   ا       ورت       د           ر    رہ    د     را

ت ر    ل  ۔  د    ر    ت  ا  ا           ت   ا ن ن   ،  ز  ،

        م   ،  ا            ت     از    ى  ت      ۔  

۔          ق       ور د اور د  او م ا  ا    

    ت      د اور   و ح      ں         اس   اور (زور  ) زو

   ر  ؛ ر ط    ں   وا(   ذآ )     ا       را    دارى 

  د   ا ح        دت      ا        ذ   ت    ۔    ر   ا      

  ۔    د  ا   ر  ا  د وہ          ا  ح      اس  ذ اور   ر  ا  ان   

                                                             

  ۔٤ ،      –٢٩

٣٠ –       ا ۔         و       ا       دى اور و        ذ     ا     

رے      ا        ہ     : ”      ن  رى ر  ا   رے            د  او

ں ا ہ  دى       آ ر        ۔           دور    ت   او   ى اس      و ور 

ہ  ا      آداب   رت   اس            پ  ت  ف      ہ ا    اس      ل    وا

  د ر ت     ؟    ا  ا        دى         آ      ال      ۔           ل 

اد   ا   ان                    اس    ف   ا          ق   

 اور     رو  ا     ص  ۔         ت     “  



 
١٩٥ 

 ۔۔۔“ ا      د د   اس   دے  ا   رے         ا           اہ    ،

     د ا      اس  ر   ا ر، ان ا      اور  ح،   ۔ ت ،       وا  اس   ا

   وہ     ع دى   ا      ا    رے          ن  از ا        د ا ۔     

۔۔۔س         ا      

   ان   اور       گ  ص      ہ   ں   آ   ر  ان ا        د ن  ا

  ا   ت        ر   ان ا  ا ۔    ں  م    ا       اس     دى  زت   ا

    م  ۔ ۔۔ اورا ے           

           ا     ا     ا   س           د    ے 

 دے۔ ا ا   رے           وہ اس             اس  ں     ر ح  آ  

      ى  ں  ن   در  ان     اور    ر  رہ     ا رت   اور  د    ا    د  وہ ا

  )٣١(۔

 ورواج   وہ ر    ر ں   اور  ى ا         وٹ   ر  ا    آ ن    ا

 ر ت          م  ازى     ا ا رض    م   ا    رواج  ۔      ا      

۔ ور               ا   ق)٣٢( ان    ح  دى اور  م ...      ورواج    ر

۔             اس   اس    ر  ں     وہ ا     ں ت   ا  را    

   ز  ا م      ف اور  ل وا  ے۔            ر

  ف آ
      ت  ادى   ؤں ا ں       ،               و    

  ب   ا ر  ان    ن     ا ا ۔      ا ں  ا رى          ر د   ش 

ت ا و     رے      ۔    رات     وا   ذ   م   اور  ا ص دا  

                                                             

 ۔٤١١ : ١٠،العناية شرح الهداية    –٣١

32– See: 
Indarani Chatterjee, "Slavery and the Household in Bengal, 1770-1880,” PhD 
diss., (SOAS, University of London, 1996) 



 
١٩٦ 

    حق  رى               ۔           ت  ورت اس  ۔ 

 و    اور  دوں     ت اور ان  و  ان     ا رہ دا  )revisit( دو  در      دہ  

  ۔
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