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Adjudication of the Shariah in the Colonial Courts:
An Appraisal of Legitimacy by Acknowledgement

with reference to Khajah Hidayut Ollah v. Rai Jan
Khanam Case
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ABSTRACT

Focusing on one of the leading cases decided during the
early colonial era, this study attempts to explore the
causes that led to the rupture of Islamic law with the
colonial administration of justice. The proceedings of the
case, Khajah Hidayut Ollah ©v. Rai Jan Khanam, at
different levels reflect the glimpses of the dominance of
the concepts and philosophies the English judges had in
their minds; along with the power of authority backed by
colonial increasing military power in the Indian

subcontinent. This article has three major parts. The first
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part provides the relevant rulings of Hanafl law about
establishing the legitimacy of a child, owing to the case
under discussion was about the proofs of establishing the
legitimacy of one of the deceased’s alleged heirs as a son.
The next part describes the events of the cases where the
rulings of Islamic law were explored, interpreted, and
applied. The third and final part analyses the factors that
created complexities and ruptures of Islamic law in the
days when the colonial legal system became

unchallenged.

Keywords
Anglo-Muhammadan law, Islamic law, colonialism,

shari‘ab, paternity, legitimacy, Muslim family laws.

coee®
Summary of the Article

The development of current Muslim family laws in South
Asia and issues related to them have a direct connection
with the colonial legacy that has outlived its formal
demise. Principles and rules related to paternity and
legitimacy are no exception and continue to find their

application in the present litigations.

The article, while focusing on Kbajah Hidayut Ollah v.
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Rai Jan Kbanam, attempts to analyse the various causes
and their effects on the shari'ah and its understanding
that, after its application in the colonial courts' era,
appeared as Muhammadan law. The case was about the
presumption of the existence of marriage and the

legitimacy of the issue, where a couple cohabited as

husband and wife.

This article has three sections. The first section provides
the relevant rulings of Hanafi law about establishing the
legitimacy of a child. This has been done because the case
under discussion was about the proofs of establishing the
legitimacy of one of the deceased’s alleged heirs as a son.
The next part describes the events of the cases where the
rulings of Islamic law were explored, interpreted, and
applied. The third and final part analyses the factors that
created complexities and ruptures of Islamic law in the
days when the colonial legal system became

unchallenged.

Rai Jan Khanam and her son Sadat Ali Khan claimed to
be the wife and the son of Faiz Ali Khan, the deceased,
respectively. Before his death and being a ward under the
directions of the Court of Wards, Khanam claimed to

become pregnant from Faiz and asked the court to release
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the money for birth rituals and festivals. However, she
gave birth to a son named Sadat Ali Khan before the
beginning of the proceedings of her application. Later she
forwarded an application requesting an increase in her
and her son’s allowances. On this occasion, Shamsun
Nisa, the wife of the deceased, claimed that Khanam was
not Faiz’s real wife and that her claim of attaching her
son to him should be investigated. Meanwhile, Faiz died

on December 16, 1824.

Soon after Faiz’s death, claims were made for the share in
Faiz’s inheritance for Khanam and her son, as the
deceased’s widow and real son respectively. Judge
Charles, who first heard the case, found that the evidence
of Khanam’s alleged marriage to Faiz was not sufficient
although, on the other side, there were enough proofs
that Sadat was born from the deceased’s loins. To explore
the exact standing of Islamic law on this particular point,
the judge in his inquiry from Muslim law officers termed
her as an “unmarried female.” This alien term, in the
given situation, also bore the allegation of her being an
adulteress, hence creating a lot of confusion. Finally,
Khanam and her son were declared the deceased’s legal
heirs albeit Khanam’s marriage to the deceased was not

proved. The decision was based on Muslim jurists’
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presumption of the marriage of a continued cohabitation
of a couple as a husband and wife. The position of Islamic

law was criticized by English judges.

After going through the entire case along with the given
Islamic law’s standpoint, the article arrives at a variety of
observations. Worth mentioning here include the
following: The colonial authority’s encounter with
Islamic law and its effects on the latter are clearly
manifested in the adjudication of the shariah in the
British colonial courts. It was the most effective way to

change the law while keeping its existing facade.

Exploration of Islamic law without applying its
indigenous structure resulted in the creation of more
complexities. The product that bears the Muhammadan
law rubric is thus not a transformed or a new legal system
rather it represents a historical experience, in a given
period, where political power, legal texts, and intellectual
thoughts clashed with each other. In other words, it is an
experience of interpreting the shari'ah where it was

politically subjugated.

To explore Indian society and its law, the British used

different ways of enquiry. Conducting surveys was
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among the prominent methods. However, these were
conducted in a way that failed to reveal the actual
situation. The questionnaires were abstract and
ambiguous. Instead of clarifying the situation, they added

more ambiguity and distortion.

The discovery of rules related to legitimacy gained
importance for the Company as it was directly connected
to the transfer of property and the obligations of paying
revenue. In doing so, the rules that were in the English
judges’ minds were put into practice. The case discussed

in this article is an obvious example.

In the early years of colonialism, the British appeared to
admire Indian culture and society. But as soon as they
became militarily unchallenged, they forced their own
values and thoughts into social, ethical, economic, and

religious domains.

The study invites research on more cases of different
issues to complete the map of our present understanding
of the shari‘ab applied in post-colonial courts, especially

in Pakistan.
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e K
A person of the Mahomedan faith died, leaving a wife with a marriage
settlement, and a female unmarried, and a son of his loins, born of the venter of
the said unmarried female; in such case, according to law, do the unmarried
female and the son of her venter receive an portion of the property of the
deceased, or not? and if they be entitled to receive a portion thereof, then what
portion of the property left by the said deceased appertains to each of those
three persons respectively, according to the Mahomedan Law? Write a reply
thereto on a consideration of the circumstances stated in the proceeding
transmitted within the period of three days according to the Word of God,
citing therein the name of the book, and the precept thereof. End.”
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As the Moofii should necessarily have a comprehension of what is in the mind
of the interrogator, to the end that he may not be chidden both of God
hereafter and of mankind, I beg to inquire what is meant by the words ‘an un-
married woman,” fornication, or an acceptation given to them by the public if
the signification be that which is generally applied to the terms, the explanation
should be given, for the general acceptation given by the public to the tern in ot
determined; various words such as those are applied to particular kinds of legal
and illegal marriages if the meaning be fornication, it is necessary to ascertain
the circumstances of the evidence of the witnesses, and the grounds are
indispensable, for, according to law, the discovery of fornication is difficult,
particularly in reference to a person deceased, which is considered to be
impossible, in so much that until the strong grounds, which are prescribed
according to the arguments used by the learned, the followers of ‘Hanifa,” are
obtained, the word “fornication’ should not be uttered by the tongue as in the
interrogatory there is not a jot of those arguments, and the proceeding is also
altogether deficient as respects that details of the evidence of the witnesses, I am
unable to write a futwa, and entertain the hope that you will require a furwa
after having satisfied those doubts, or that you will in general way be pleased to
state in an interrogatory or in a proceeding the tenor of the evidence of the
witnesses of both parties, and the objections thereto, such as may have found
place in the happy mind of your Highness, or otherwise that you will excuse
my giving an answer, and issue orders upon my giving in the proceeding and
the interrogatory enclosed therein.
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Under the circumstances stated, if it appear, by the acknowledgment of a
Mohamodan, that the child is respect to whom the interrogatory of the Court is
put, is the offspring of his loins, I mean if that Mahomedan have said, ‘This
child is my son,” and afterwards died; and if that woman of whose venter this
son is born be a claimant as to this point, ‘ I am the wife of that Mohamodan,
and this is mine, and his offspring,” in such case this son of this woman will
both become heirs of that Mahomedan, as is clearly stated in the ‘Hedaya’ and
‘Shura-i-Wikaya,” in the chapters on the ‘Establishment of Parentage.” If such be
not the facts of the case, and the signification of the words ‘an unmarried
woman’ be a woman an adulteress, then according to the law, the woman an
adulteress and the ‘son of adultery’ are neither of them heirs. In the first-
mentioned case, I mean in the the event of this son and this woman being heirs,
the whole of the property of that deceased Mohamodan will, after the
liquidation of debts, &e. Which have a claim of the first order on the
inheritance, be divided into sixteen shares, and fourteen shares thereof will
appertain to the son, and one sher to the mother of that son, and one to the
other wife of that Mahomedan, and God is the best judge of what is right.”
R T I
By the words, ‘an unmarried female,” which were addressed to the law-officers,
with reference to Rai Jan above named, it was designed as follows:- the marriage
and matrimonial contract of Rai Jan with Fyz Ali Khan have not, in my
opinion, been proved; coupled with this fact, Saadat Ali Khan having been
begotten of the loins of Fyz Ali Khan in the venter of Rai Jan, are he and Rai
Jan above named entitled to the property left by him or not? It was not
intended thereby to designate ‘an unmarried female, a woman, an adulteress,’
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