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Judicial Khul’: Facts and Rulings

Mohammad Moti ur Rahman®

Abstract: This paper discusses the issue of Khul'a through Courts. Termination
of marriage by way of Talaq or Khula is the unanimously recognized way of the
dissolution of marriage and continuously being practiced since the early days of
Islam till date. Normally, extra judicial divorce is preferred in Islam to save the
spouses from unnecessary litigations. Section 10(4) of the Family Court Act, 1964

empowers a Family Courts for dissolution of marriage, if reconciliation fails. This
paper discusses opinion of various Schools of thought whether Court, according
to Shariah, is empowered to grant such decree and if granted, what will be its
ampacts. Federal Shariat Court examined the impugned provision of law and
found it not repugnant to the injunctions of Islam and considered it as one Talag
Bain. The Court observed that there is no specific verse or authentic Hadith that
provides a bar to the exercise of jurisdiction by a competent court to decree the
case of Khul’a agitated before him by wife, after reconciliation fails. The August
Supreme Court of Pakistan considerd separation by way of Khul‘a as Fasakh not
Talag.

At present the situation is that the last Judgment delivered by the august
Supreme Court of Pakistan holds the field and the lower courts decide the cases
following the precedent set by the Supreme Court in similar cases.

The juridical opinion and view point of Ulema is that separation by way of Khul‘a
consent of the husband is necessary and the court is not empowered to dissolve
marriage on the basis of hate and dislike unless he agrees to it.

The courts while delivering such decrees, examine the quantum of harm (L_=)
faced by the wife. The superior courts of Pakistan oftenly considered statement
of wife that she hates her husband a sufficient cause for dissolution and no need
of further inquires. The foreign courts considered the quantum of harm and
interpreted it by different ways keeping in view the custom and usage of the
people. These courts laid down that it differs from person to person. The nature
of harm may be ‘spoken words” or “actions” committed against her and it may be
positive > or nagitive v and the criteria must be personal =< one not
corporeal 3« one.This paper also discussed judgments of the superior Courts of
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Pakistan and some precedents from foreign laws and judgments which laid
down important rules which may be taken into consideration for legislation or
adjudication of dissolution of marriage cases.

Summary of the Article:

Marriage is a sacred contract and is the backbone of the society. Its main purpose
is preservation of the offspring and establishment of happy relations between
husband and wife. The Holy Quran has honored the relationship between the
spouses and described that each one of them is like garment and cloth for the
other one which protect them from exposure to anything harmful, covers and
adorns it and adds to its beauty.

However, ups and downs occurs in the mutual relations between the spouses.
The objectives of shariaha is to make every possible effort to save the marital

contract intact. According to a Hadith of the Holy Prophet (%5, “the best among

you is the one who is best to his family”. The Holy Prophet (¥ while referring

to divorce is reported to have said, “the most detestable of lawful things in
Allah’s view is divorce”. Regarding exercise of the right of Khula, the Holy
Prophet (#5) said, “Any woman who demand “Khula” from her husband
without justification will be deprived of the fragrance of paradise”.

According to Islamic injunctions the marital contract, in circumstances, can be
dissolved either by the husband arbitrarily on his own initiative, or at the
instance of the wife, on the basis of Khul‘a, or by mutual agreement which is
called “Mubarat”.

Likewise it can be dissolved at the instance of the wife in which she returns or
agrees to return the consideration to the husband for her release from the
marriage tie.

The word ‘Khula’ literally means “to put off”. It signifies as conditional situation
on the part of wife, entered into for the purpose of dissolving the marital tie at
her instance, in lieu of a compensation paid or agreed to be paid by her to the
husband out of her property. In case of mutual agreement on such an
arrangement, the wife needs not go to court and ask for dissolution of her
marriage as in such a situation the husband would release her from the marital
bond and the wife would be free to marry any other person after the “idat period’
as would be required in her case, if she is or is not pregnant. The relevant verse
in this connection is 2:229.

Extra judicial divorce is preferred in Islam to save the spouses from unnecessary
litigations. It has been declared that “Let no harm be inflicted nor suffered in
Islam”. The Holy Qur’an has repeatedly stressed the husband’s duty to keep the
wife with kindness. The famous Ahadith pertaining to the incidents of ‘Khula’
demanded by Jamila and Habiba, are also not very explicit in this connection. In
both the cases the words narrated by the various narrators used by the Holy

Prophet (% )are (4alss Lab) (Divorce her) (484) (separate her), (&l J3) (leave
her) (331 ) (he ordered him to divorce her) and (¢ 3.%) (He separated them).
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If the husband does not agree to divorce his wife on her demand, the Qazi ,
according to Imam Malik, can annul the marriage by issuing a divorce decree to
the wife and the wife will return the dowry taken from him.

Those jurists who are against the authority of the Qazi /court to grant Khula’
are convinced of the dissolution of marriage by way of Faskh. Some jurists
consider Khula to be a binding divorce (; 5L é3b) and according to others it is

annulment('cm;). The Supreme Court of Pakistan also holds different views.

According to the following laws in Pakistan, the court can annul the marriage by
divorce. These laws are as follows:

L. The Dissolution of Muslim Marriages Act 1939.

2. The Muslim Family Laws Ordinance 1961

3. West Pakistan Family Courts Act 1964
Section 7 of the Muslim Family Laws Ordinance, 1961 deals with the issue of
talaq (divorce).The Federal Shariah Court has examined this section in the light

of the Holy Qur'an and the Sunnah of the Holy Prophet (%) and declared sub
section (3) and sub section (5) of this section repugnant to the injunctions of
Islam.

Section. 10 of the Family Court Act 1964 deals with Pre-trial Proceedings. Sub
section 4 of this section provides that if no compromise or reconciliation is
possible the Court shall frame the issues in the case and fix a date for recording
of evidence and the Court in a suit for dissolution of marriage, if reconciliation
fails, shall pass decree for dissolution of marriage forthwith and ’‘shall also
restore to the husband the Haq Mehr received by the wife in consideration of
marriage at the time of marriage.

This issue remained controversial among the scholars and petitions were filed
before the Federal Shariat Court under article 203D of the Constitution to declare
it repugnant to the injunctions of Islam.The petitioner contended hat the proviso
of section 10(4) of the Family Courts Act, 1964 has made it binding on the Court to
pass a decree in case reconciliation fails at pre-trial stage without recording the
evidence. This is against the Injunctions of Islam. They stressed on the “Fatawas”
issued by the ‘Ulema of different schools of thought that the provision relating to
Khul'a is against the injunction of Islam. They placed reliance on a number of
verses (2:228, 229, 231) of the Holy Quran and Ahadith of the Holy Prophet (5F).
The main trust of the petitioner was on the report of Ibn-Abbas about the Khul‘a
case of Habiba, daughter of Sohil and wife of Thabit-bin Qais wherein the
Prophet of Allah ordered Thabit-bin Qais to separate her and he separated her.
Islamic Injunctions regarding the male and female genders are based on equality
without any discrimination whatsoever. This was a revolutionary step taken by
Islam in a period when gender discrimination was at its peak, especially among
Arabs and Indians. It is established on record that the women were deprived of
all rights. Islam gave them the highest possible social status. As a wife her rights
were declared to be at par with those of her husband (2:228).
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As is evident, that mutual arrangement and agreement for putting an end to the
marriage tie is not sinful in any way and appear commendable in case no
reconciliation is possible. But a question arises if the husband does not agree to
this arrangement and refuses to release her from his marital tie by not accepting
any compensation even and also decline to divorce her, what should be the
course of action for the wife? What would she do if reconciliation fails and the
husband proves adamant to dissolve the marriage? Will it be justified to leave
the wife who cannot live happily or perform her marital obligations grope in the
darkness? Should she be pushed back to her husband to remain tongue tied,
tight lipped, depressed, dejected, having a miserable survival throughout her
whole life? Should she be kept, at the mercy of her in laws, vulnerable to
indecent immoral life? Can anyone call this sort of situation morally justified on
any standard? Will this position assigned to her not defeat the very object of
marital peace and tranquility? Who will be considered responsible if she cannot
bear the Mental agony in state of affair and put an end to her life by setting
herself on fire or adopt any other method for committing suicide, which is our
normal observation off and on, in different parts of the country? who will stop or
what will prevent her to administer poison to her husband if she finds herself
entangled in a “holy dead lock”?

Federal Shariat Court put these questions to almost all the advocates and
scholars but no satisfactory solution was suggested even. As mentioned above
“justice for all” is the essence social teachings of Islam. An Islamic Legal Maxim
states: No one is to be harmed.

Shariah also declared that “Let no harm be inflicted nor suffered in Islam”. The
Holy Qur’an has repeatedly stressed the husband’s duty to keep the wife with
kindness. It has been directed to keep them in good fellowship or let them go
with grace (2:229). At another place it has asked the husband to “retain them in
kindness or set them free with kindness” (2:231). The husbands have been ordered
not to retain them (unjustly) for injury and not to exceed the limits (2:231). “Treat
them with grace and kindness” (4:19) is a command of Allah and is to be obeyed

in letter and spirit. These pieces of command are not mere instructions or
admonitions to be left to the sweet will of the husband only. An Islamic State is
bound to implement them through suitable legislation so that it is ensured that
none of the spouses is harmed or treated unjustly. It is duty-bound to constitute
proper judicial forums where every one gets justice and where grievances are
properly redressed. Obviously Islam does not intend to force a wife live a
miserable life, in a hateful unhappy union, forever. If she is unhappy and
reconciliation fails, she should be entitled to get relief whatsoever. This is what
justice demands. This is referred to in the Verse: “Women shall have rights
similar to the right against them, according to what is equitable” (2:228).

Khula and Mubarat operate as a single, irrevocable divorce and both the spouses
can contract fresh marriage with mutual consent. However, Iddat shall be
incumbent on the wife if she wants to contract marriage with someone else.
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Al Quran al Kreem
The Dissolution of Muslim Marriages Act 1939.

The Muslim Family Laws Ordinance 1961
West Pakistan Family Courts Act 1964

Ibn al Hummam; Kamal ud Din bin Muhammad ‘Abdul
Wabhid : Fathul Qadeer, al Matba’a al Amiryah, 1316 AH
Mitrazi; Nasir ud Din, Abu al Fath: Al Mughrab fi Tarteeb al
Mu’rab.

Ibn “‘Abideen ; Muhammad Ameen: al Durrul Mukhtar wa
Raddul Muhtar, H.M. Saeed Compay Karachi.

Sayyoti; Jalaul Din “Abdur Rahman bin Abu bakr: al Jami‘ al
Sagheer fi Ahadith al Basheer al Nadheer, Mustafa al Babi al
Halabi, Egypt.

Muhammad bin Ahmad :Al Qawaneen al Fighiyyah

Al sharbini; Muhammad bin Ahmad : Mughni al Mubhtaj ila
Ma’rifat Ma‘ani al Minhaj; ihya al turath al *Arabi Bairoot.
Bahooti: Mansoor bin yunus al Hanbali: Kashshaf al Qana’
‘an Matni al Iqna’

Ibn Qudama; Ahmad ibn Muhammad: Al Mughni,
Maktabatul Riaz al Haditha, 1981.

‘Asqalani; Ahmad bin “Ali bin Hajr: Fath al Bari ;

Jasas; Ahmad bin “Ali Abu bakr al Razi: Ahkam al Quran.
Sarakhsi; Al Mabsoot, Dar al Ma‘rifah, Bairoot, 1978.

Kasani; ‘Ala’” al Din Abu Bakr Bin Mas’ud: Bada’i’ al Sana’l’
fi tarteeb al Shara’i’, H.M Saeed Cop. Karachi

Shaf‘i; Muhammad ibn Idrees: Kitab al Umm.

Shaikh Nazam ud Din and others: Fatawa al Hindiyah
known as Fatawa al ‘Alamgiriah

Nawawii, Muhai ud Din bin Sharif, Abu Zakaria: Shrh al
Muhhadhab.

Qurtubi; Muhammad bin Ahmad al Ansari: Al Jami’ li
Ahkam al Quran,Dar Thya” al Turath al Arbi, Bairoot,
Labnan.
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Ibn Qayyim al Jawzia; Muhammad ibn Abi Bakr: Zadul
Ma’ad fi Hadi Khair al ‘Ibad

Ibn Hazm; Abu Muhammad ‘Ali ibn Ahmad ibn Saeed: Al
Mubhalla.

Malik bin Anas: Al Mudawwanatul Kubra, Darul Kutub al
‘Ilmiyya, Bairut.

Ahli Hadith, weekly journal 22-28 February 2013, Fatawa ibn

Baz.

Bukhari; Abu ‘Abdillah, Muhammad bin Isma‘il; Al Sahih
with marginal notes of Sindi, Darul Ma'rifat Bairoot.

Abu Dawood; Suliman bin Ash’ath: Sahih Sunan al Mustafa.
Ibn Maja; al Sunan

Seyd Sabiq: Figh al Sunnah.

Rahmani, Khalid Saifullah : Jadeed Fighi Masa’l

Ibn Katheer; Isma’‘il bin “Umar: Tafseer ul Qran al ‘Azim.
Council of Islamic Ideology : Report on Family Laws (Tenth
Report) 1983.

Tahanwi; Ashraf “Ali ,: Hila Najiza , Darul Isha’at Karachi
1987.

PLD 1959 Lah 566
PLD 1967 SC 97.
PLD 1994 SC 619.
PLD 2000 FSC 1.
PLD 1983 SC 169.
PLD 1984 SC 29s.
PLD 2005 SC 293.
AIR 1945 Lah 51.
YLR 2001 Lah 3025.
CLC 1998 p 1711.
PLD 2012 Pesh 164.
PLD 2012 Kar 478.
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