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The Role of Magqasid al-Shari‘ab and Talfiq in the

Process of Legislation in the Contemporary Muslim

States: An Analysis
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ABSTRACT

In Islamic polity, the Qur'an and sunnah work as
primary sources of guidance for the state and
government. It is perhaps due to this reason that in the
early period of the Islamic state no need was felt for any
kind of legislation or codification to run the affairs of the
state. Later on, the prevalent schools of legal thought
gradually became the source of law in different areas of
the empire. In the eastern parts, Hanafi school was
recognized as a source of law, while in the western parts
Maliki school held this position. In the sixteenth century,
King Saleem I officially declared Hanafi figh as the state
law of the Ottoman empire. However, in the nineteenth
century, when most of the parts of the Muslim world

came under the control of colonial powers, Muslim legal
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thought many problems. These problems, it was
believed, could not be addressed properly while
remaining within the boundaries of a particular school of
thought. When the process of decolonization started and
several Muslim states gained independence, they relied
heavily on magasid alshariah and talfig while
introducing legislation in their domains. This paper
attempts to analyze the impact of these two factors in the

processes of legislation in contemporary Muslim states.

Keywords

tigh, magqasid al-shari‘ah, talfiq, contemporary Islam,
ijtihad
Bowe®
Summary of the Article

In Islamic polity, the Qur’an and the sunnah work as
primary sources of guidance for the state and
government. It is perhaps due to this reason that in the
early period of the Islamic state, no need was felt for any
kind of legislation or codification to run the affairs of the
state. It was Abu Ja‘far al-Mansur, the second caliph of
the Abbasid dynasty, who for the first time perceived the
requirement to formulate a unified code for the whole
empire in the second century of the Islamic era. He
shared this idea with Imam Malik and persuaded him to
make his Muwatta’ the unified code for the Abbasid
empire. The idea was, however, rejected by Imam Malik

and therefore he could not proceed further. Later on, the
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prevalent schools of legal thought gradually became the
source of law in different areas of the Muslim empire. In
the eastern parts, Hanafi school was recognized as a
source of law, while in the western parts Maliki school
held this position. In the sixteenth century, King Saleem I
officially declared Hanafi figh as the state law of the
Ottoman empire. However, in the nineteenth century,
when most of the parts of the Muslim world came under
the control of colonial powers, the Muslim legal thought
faced many problems. These problems, it was believed,
could not be addressed properly while remaining within
the boundaries of a particular school of thought. We,
therefore, see that Majallat al-Abkam al-‘Adliyyah, which
was issued by the Ottoman empire and had its origins in
Hanafi figh, lost its relevance and the Ottoman empire
was compelled to introduce certain amendments in it
relying on magqasid al-shari‘ab (purposes and objectives of
Islamic law) and tlfig. When the process of
decolonization started and many Muslim states gained
independence, they relied heavily on magqasid al-shari‘ah

and talfiq while introducing legislation in their domains.

In the early nineteenth century, the so-called founder of

“In TALFIQ (lit. “joining together” or “piecing together”) the jurist combines
certain parts of the opinion of one school or jurists with parts of one or more
views of another school or jurist in order to obtain a certain outcome. None of
these segmented positions would individually validate the outcome so obtained,
but when pieced together a permissive ruling is arrived at” (Muhammad Hashim
Kamali, Shariah and the Halal Industry [New York: Oxford University Press,

2021], 197).
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modern Egypt Muhammad Ali Pasha commissioned the
‘ulama’ of al-Azhar to draft laws for the state. However,

they were unsuccessful in accomplishing this task. In 1915,

a committee of jurists representing all four schools of
Sunnl legal thought was constituted by the government.
They were tasked to formulate laws by benefitting from
all four schools of thought and keeping in view the
contemporary requirements. However, due to the strong
reaction from the general public, the committee could
not carry out its plan. Ultimately in 1929, a law known as

“Law 25" was promulgated which drew on the four

schools of Sunni legal thought.

In other Arab countries such as Syria, Jordan, Palestine
and Qatar, Majallat al-Abkam al-‘Adliyyah and the
Ottoman Family Law were initially enforced in civil and
family matters respectively. However, with the passage of
time, most of these Arab states repealed these laws and
replaced them with laws that drew heavily on the laws of
Egypt, by amending them according to their peculiar

requirements.

When Syria and Egypt formed a union between 1958 and
1971, officially known as the United Arab Republic, the
political leadership of both sides charged a committee,
headed by an eminent jurist Mustafa al-Zarqa, with the
task of formulating family law for the union. To

properly comprehend the problems which were
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encountered by the courts in family cases, the committee
held discussions with the judges and resultantly adopted
the method of tlfig in their proposed legislation to
overcome these problems. Explaining the methodology
of the committee, al-Zarqa said that the committee not
only utilized the principles of the four schools of thought
but also benefited from the opinions of those jurists
whose schools of thought had become extinct but their
legal opinions were properly preserved in the figh

literature.

In Pakistan, an institution of collective 7jtzhad, Advisory

Council of Islamic Ideology, was formed in 1962 which

was later renamed as Council of Islamic Ideology under

the 1973 Constitution. The Council relies heavily on

magqasid al-shari‘ab and talfig while advising the legislature

on contemporary legal issues.

The normative source of legislation in Saudi Arabia and
Qatar is the Hanball school of thought. However, when
the opinion of Imam Ahmad b. Hanbal is not available
on an issue, then recourse is to be made to other schools
of thought. The Qatar Family Law 2006, therefore,
clearly states, “Unless provided by this Law, or otherwise
decided by the Court, the prevailing view in the Hanbali
School shall be followed. If no such prevailing opinion
in the Hanbali School is to be found on a situation not

specifically provided for in this Law, the judge may apply
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as deemed appropriate the views of the other four Sunni
Schools. The judge can apply the general rules of
jurisprudence in Islamic Sharia if all the above recourses,
in the order stated above, are unable to reach a

satisfactory outcome.”

It is, therefore, concluded that one cannot deny that
insisting on following a single classical school of legal
thought in matters of the contemporary issues where
innovations and diversity are rampant would certainly
result in complexities. The utilization of magqasid al-
shari‘'ah and doctrine of talfig in state legislations and
collective 7jtthad institutions is a result of an evolutionary
process of almost a century, which is rightly a

manifestation of the collective wisdom of the ummah.
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