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GENERAL PRINCIPLES OF CRIMINAL LAW AS EXPOUNDED BY IMAM SARAKHSI 

Dr. Muhammad Mushtaq Ahmad
 

 

In an earlier essay about the methodology of the Hanafi School, we have shown in detail that this 

methodology primarily relies on the general principles of law. We have also explained that these 

principles are used not only for understanding the detailed rules of the law but also for extending 

the law to new cases through the methodology of takhrij. Now in this paper, we have compiled 

some of the important general principles of the Hanafi law of hudud from the Kitabl al-Hudud of 

al-Mabsut by Shams al-A’immah Abu Bakr Muhammad b. Abi Sahl al-Sarakhsi. For the sake of 

convenience, we have categorized these principles in various sets and have given examples of 

the application of the principles in the footnotes. We have also retained the original Arabic 

wording of the principle coined by Imam Sarakhsi as we believe that he masters the art of legal 

drafting. We hope that these principles will illustrate the line of reasoning adopted by the Hanafi 

jurists for developing criminal law, particularly of hudud and qisas.  

On the Use of Reason 

۔ یثبت لقیاس لابا الحد .1
1

 

                                                           

Associate Professor of Law and Editor Islamabad Law Review, International Islamic University, 

Islamabad (mushtaqahmad@iiu.edu.pk). The author wishes to acknowledge the debt of gratitude he owes to 

Professor Imran Ahsan Khan Nyazee, an authority on the Hanafi law and jurisprudence, whose critical comments on 

an earlier draft greatly helped in improving it. Special thanks go to Dr. Ahmad Khalid Hatam, Pir Khizar Hayat and 

Dr. Sadia Tabassum for their valuable suggestions. The author remains solely responsible for the content. 
1
Abu Bakr Muhammad b. Abi Sahl al-Sarakhsi, al-Mabsut (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1997), 9:86. A 

question may be raised here about the hadd of shurb, which according to the famous narrative about the decision of 

‘Ali (Allah be well-pleased with him) was fixed on the analogy of the hadd of qadhf. Even the analogy seems loose 

and not strictly in accordance with the conditions laid down by the jurists for analogy: “the one who drinks, loses 

senses; the one who loses sense, makes calumny; hence, I see the punishment of calumny for him” (Ibid., 9:82). The 

Hanafi jurists assert that the hadd of shurb was not fixed by ra’y; it was fixed by the practice of the Prophet (peace 

be on him) as understood by his companions (Ibid., 24:55). As explained elsewhere, the opinion of a companion is a 

binding source of law for the Hanafi School. (Muhammad Mushtaq Ahmad, “Significant Features of the Hanafi 

Criminal Law,” forthcoming in Journal of Islamic and Religious Studies.) Here it is not just a solitary opinion; 

rather, as the Hanafi jurists look at it, this was the how the companions by a consensus understood the intention of 

the Lawgiver. Hence, the later jurists simply assert that hadd is either fixed by the Qur’an, the Sunnah or the 
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1. Hadd is not created through analogy.  

 2۔یکون  بالقیاس لا وتکمیلھا اثبات الحدود .2

2. Creation and completion of hudud through analogy are not valid.  

 3۔یمکن اثباتہ  بالرأی لا شرط الحد .3

3. No condition can be added to hadd on the basis of reason.  

On the Authority of the Ruler  

 4۔الشرع  عنة الامام متعین للنیاب .4

4. The ruler is entrusted with authority for enforcing the Shar’.  

5۔ ةببین عندہ ثبت ما بعد الحد یضیع ان للامام لیس .5
 

5. The ruler does not have the authority to vacate a hadd after it is proved before him in 

accordance with the prescribed standard of evidence.  

 

                                                                                                                                                                                           
consensus (Muhammad Amin Ibn ‘Abidin al-Shami, Radd al-Muhtar ‘ala al-Durr al-Mukhtar (Riyadh: Dar ‘Alam 

al-Kutub, 2003), 6:3).  
2
Al-Mabsut, 9:50.  Sarakhsi mentions this principle in the context of the additional punishment of expulsion along 

with lashes for the convict of zina and asserts that some of the jurists who consider this expulsion as part of the hadd 

punishment argue on the basis of qiyas that expulsion deters the culprit and the purpose of the hadd punishment is 

deterrence. However, Sarakhsi refutes this argument on the basis of this principle asserting that addition to the hadd 

punishment on the basis of qiyas is not possible in the same way as the hadd punishment originally cannot be 

established through qiyas.  
3
Ibid., 9:46.  

4
Ibid., 6:94. Interestingly, the Objectives Resolution accepts this principle and holds that governmental authority is a 

“sacred trust” which the people of Pakistan shall use within the “limits prescribed by Allah” as “sovereignty over the 

entire universe belongs to Allah”.  
5
 Ibid., 9:84 Hence, Article 45 of the Constitution of Pakistan is repugnant to Islamic law, if it includes the power to 

pardon or change the hadd punishment and also if it includes the power of pardoning or changing the qisas 

punishment even when neither the victim nor (in case of his death) any of his legal heirs waives or compounds the 

right of qisas. In Hakim Khan v The State, PLD 1992 SC 595, the Supreme Court could not resolve this issue and 

referred it to the Parliament which did not as yet come up with any solution. Hence, the issue remains unsettled. 

Section 18 (iii) of the Protection of Women Act, 2006, repealed Section 20 (5) of the Offence of Zina Ordinance 

and, thus, authorized the government to pardon the hadd punishments awarded under this Ordinance. The Federal 

Shariat Court in its decision on the compatibility of the provisions of the POWA with Islamic law simply ignored 

these provisions.  
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 6۔استیفاءہ  فی غیرہ یشارکہ فلا ، ةشرعی ةبولای الامام یستوفیہ تعالی ، اللہ ھذاحق ان .6

6. This [hadd] is the right of Allah which the ruler enforces by virtue of the authority 

given to him by the Shari‘ah; hence, no other person shares this authority with him.  

 

On the Characteristic Features of the hudud Punishments  

۔ الاثم من السقوط الی أقرب الحد .7
7

 

7. Hadd is more likely to dissolve than sin.   

 8۔بالأیمان تقام لا الحدود .8

8. Hudud cannot be imposed on the basis of oaths. 

۔ التداخل الحدودعلی مبنی .9
9

 

9. Hudud inherently require concurrent enforcement (tadakhul).  

10۔باتمامہ  الا یکون لا یتجزأ، فاستیفاؤہ لا الحد .01
 

10. Hadd is indivisible; hence, it can only be deemed enforced when it is enforced 

completely.  

                                                           
6
Al-Mabsut, 9:94. Hence, if the ruler – above whom there is no other ruler, commits a hadd crime, the punishment 

cannot be imposed on him (Ibid., 9:121-22).  
7
Ibid., 9:61. It means that if a person cannot be deemed to have committed sin, such as a child or an insane person, a 

fortiori he cannot be given the hadd punishment. Sarakhsi mentions this principle while negating the criminal 

liability of a woman who is coerced to sex and asserts that as she cannot be held sinner a fortiori she is not liable for 

the hadd punishment.  
8
Ibid., 9:59. Thus, if the accused denies the commission of the hadd crime but refuses to deny this on oath, he cannot 

be given the hadd punishment, if there is no evidence against him in accordance with the prescribed nisab.  
9
Ibid., 9:81. Hence, if a person more than once commits the same hadd crime before the whole of the hadd 

punishment is enforced on him, he can only be given the remaining part of the hadd punishment. The rule for ta‘zir 

is different as the culprit is liable to separate punishments for separate instances of committing a ta‘zir crime (‘Ala’ 

al-Din Abu Bakr b. Mas‘ud al-Kasani, Bada’i‘ al-Sana’i‘ fi Tartib al-Shara’i‘ (Beirut: Dar al-Kutub al-‘Ilmiyyah, 

2003), 9:274). 
10

Sarakhsi, al-Mabsut, 9:55. Thus, if the hadd crime of qadhf is proved only by the confession of the 

accused and he retracts from his confession before the completion of eighty lashes, he is not deemed to have 

received the hadd punishment and as such he is not regarded as disqualified for giving testimony against others.  
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11۔المرض  لةحا فی تقام لا النفس دون ما فی الحدود .00
 

11. Hudud which do not entail death punishment cannot be enforced when the convict is 

ill.  

On the Effect of Shubhah 

12۔مالہ  فی ةالدی ، وجبت ةللشبھ القصاص وجوب امتنع اذا  .02
 

12. When due to the presence of shubhah it becomes impossible to enforce qisas, diyah 

must be paid out of the property of the convict.   

13۔بالشبھات  تثبت الأموال  .03
 

13. Financial obligations are enforced even in the presence of shubhah.  

 

On the Hadd of Qadhf 

14۔القذف  حد علیہ یقام ، لا مات ثم حیا قذف من  .04
 

14. The hadd of qadhf is not enforced on the one committing qadhf against a living 

person who dies following the allegation (qadhf).  

15۔الحد  ، یلزمہ میتا قذف من  .01
 

                                                           
11

Ibid., 9:84.   
12

Ibid., 9:72. However, in the absence of shubhah, qatl-e-amd attracts only the qisas punishment and diyat can be 

imposed on the murderer only as a result of a compromise between the legal heirs of the victim and the murderer 

with the mutual consent of both parties. In such case, the diyah is paid only by the murderer and his ‘aqulah is 

absolved from sharing his liability (Ibid., 9:72).  
13

Ibid., 9:85. Thus, a ta‘zir crime is also proved in the presence of shubhah (Kasani, Bada’i‘ al-Sana’i‘, 9:274) 

because the ta‘zir crimes, like financial obligations, relate to the right of individual. 
14

Sarakhsi, al-Mabsut, 9:55. This rule applies where the one against whom the allegation of zina was made dies 

before making a complaint against the calumniator and even he dies after making the complaint. In the former case, 

only the maqdhuf had the right to file a complaint and as he died without doing so, the case ends with that. In the 

second case, even when the maqdhuf dies after making the complaint, the case ends because the law deems it a right 

of God, not of the maqdhuf; hence, it cannot be inherited by his legal heirs (Kasani, Bada’i‘ al-Sana’i‘, 9:250).  
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15. The hadd of qadhf is enforced on the one who commits qadhf against a dead person.  

16۔قاذفا  یکون لا غیرہ عن للقذف الحاکی  .06
 

16. The narrator of the qadhf of another person does not thereby commit qadhf. 

On the Hadd of Zina 

 لا واحد ، فعل علی ةالأربع الشھود یجتمع لم ما و والزمان ؛ والمکان المحل باختلاف یختلف فعل الزنا  .01

17۔الامام  عند ذلک یثبت
 

17. Zina is an act which varies for different subjects in different places and times; hence, 

unless the four witnesses agree on one act, it is not proved before the ruler.  

18۔وشبھھما  والملک العقد متعرعن وطء الا لیس الزنا  .08
 

18.  Zina is nothing but intercourse in the absence of the contract [of marriage], or 

ownership [of the slave-girl] or the form of any of them. 

19۔الحد  یلزمھا ، فلا یحرج ولم یأثم لم فاعل من نفسھا مکنت ان  .01
 

19. If the woman allows a person to commit intercourse with her who does not thereby 

commit sin or is not guilty, she is [also] not liable to hadd.  

  

                                                                                                                                                                                           
15

Sarakhsi, al-Mabsut, 9:55. This is because accusing his death without ever punished for committing zina proves 

his chastity (ihsan) and accusing a chaste Muslim amounts to qadhf. In this case his living heirs are aggrieved 

persons and as such they have the right to file complaint (Ibid., 9:130).  
16

Ibid., 9:76. If Mr. A says that Mr. B alleged Mr. C of having committed zina, A is a reporter and his ‘reporting’ 

does not make him liable for the hadd of qadhf. On the other hand, if Mr. A, believing the allegation of Mr. B 

against Mr. C as true, informs someone else saying: ‘Mr. C committed zina’, this is not mere report and it attracts 

the hadd of qadhf. Sarakhsi gives this principle while explaining the rule that although shahadah ‘ala al-shahadah 

does not prove the crime of zina, the reporters of the original testimony are not liable for the punishment of qadhf 

even if original witnesses shall be liable for the hadd of qadhf if their number is reduced from four (See Principle no 

45 below). 
17

Ibid., 9:69.   
18

Ibid., 9:62.  
19

 Ibid.  
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20۔تقررالسبب بعد ةالعقوب من یقام فیما[ ةوالزانی المعتبرحال  ]الزانی  .21
 

20. When the cause of the punishment is established, the legal status of the couple is 

considered for the purpose of imposing the punishment.  

21۔ة تابع ةوالمرأ ، ھوالرجل المباشرللفعل  .20
 

21. The act of intercourse is ascribed to the man and the woman acts as a subsidiary.  

22۔الأصل بثبوت التبع ثبوت لأن ، ةتصیرزانی لا فھی زنا الفعل اصل یکن لم ان  .22
 

22. If the primary act is not zina, she does not become zaniyah because the subsidiary act 

is proved only when the primary act is proved.  

23۔بفعلہ منھما واحد کل علی الحد یقام وانما ، ةوالمرء الرجل من فعلان الزنا  .23
 

Zina comprises two separate acts: one by the man and the other by the woman; and each 

one of them is punished for his or her own act.  

 تمکنت لو ولھذا ۔واحد فالفعل ۃالحقیق فی فاما ، الحکم حیث من ( یعنی فعلان الزنا قولنا )ان .24

24۔الآخر عن الحد اسقاط فی ةالشبھ ، یصیرذلک الجانبین احد من ةالشبھ
 

When we say: “Zina comprises two separate acts,” we mean: for the purpose of legal 

consequences. Otherwise, in reality, it is one act. Hence, if shubhah becomes the obstacle 

for enforcing the punishment on one party, it also becomes shubhah for saving the other 

party from the punishment.  

                                                           
20

 Ibid., 9:63  
21

Ibid., 9:62 Hence, if the man is not liable for the hadd punishment of zina, his woman partner is also saved from 

this punishment. This is explained by the principles which are corollaries of this basic principle.  
22

 Ibid.  
23

Ibid., 9:77. This is an explanation of the legal principle that everyone is punished for his/her own wrong.  
24

 Ibid.  
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25۔ٍ  بحال الزناعلیھا حد یوجب لا ةالمکرَھ زنا  .21
 

24. Zina with a woman who is coerced does not make her liable for hadd under any 

circumstances.  

62۔ ةمکرَھ کانت اذا الفعل فی ةللمرء ةشرک لا .62
 

25. When the woman is coerced, she has no share in the act [of zina].  

27۔ ةأوغرام ةعقوب عن ینفک لا غیرالملک فی الوطء  .21
 

26. Intercourse without lawful ownership must have either of two consequences: 

punishment or dower.  

On Resident and Alien Non-Muslims  

28۔تعالی  اللہ حق خالص ھو وما بالشرائع یخاطبون الکفارلا .28
 

27. Religious obligations and pure rights of Allah are not imposed on non-Muslims.  

 ، الحرمات فاما ۔الاسلام  علی تتبنی التی العبادات: بالشرائع(  یخاطبون قولنا )الکفارلا معنی .21

29۔حقھم  فی ةفثابت
 

                                                           
25

 Ibid. This is the rule even if the coercion (ikrah) was imperfect (naqis), as explicitly asserted by Kasani (Bada’i‘ 

al-Sana’i‘, 10:109). If a man is coerced to commit zina, the hadd punishment cannot be imposed on him but only if 

ikrah was complete (tamm), as imperfect coercion will not suspend this punishment for him (Ibid.). This distinction 

again is based on the principle mentioned above that zina is primarily ascribed to man and that woman is deemed 

facilitator.  
26

Sarakhsi, al-Mabsut, 9:77. This is very important principle for the purpose of ascertaining the nature of the so-

called marital rape from the perspective of Islamic law. The spouses act as “partners” in sexual intercourse and here 

the principle of law says that when she is coerced she is not a partner; hence, the husband must not commit sexual 

intercourse with his wife without her consent. However, to call it “rape” and entail criminal liability for the husband 

goes much beyond what this principle means. The very purpose of the contract of marriage is to allow sexual 

intercourse; hence, the presence of consent is legally presumed which is enough for negating criminal liability. What 

is meant here is simply that husband should not coerce wife to sex; but marital rape is an oxymoron from the 

perspective of Islamic law.  
27

Ibid., 9:86. Thus, where the hadd punishment cannot be enforced because of the presence of shubhah, dower must 

be imposed on the man.  
28

Ibid., 9:64. This becomes the basis for recognizing some kind of “personal law” for non-Muslim inhabitants of the 

Muslim territory.  
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The meaning of our statement: “Religious obligations are not imposed on non-Muslims” 

is: rituals which are built upon Islam. As far as the prohibitions are concerned, they are 

established against them.  

30۔العباد  لحقوق المستأمن ملتزم .31
 

28. The alien undertakes to fulfill the rights of individuals.  

31۔تعالی  اللہ حقوق من شیئا التزم ما المستأمن  .30
 

29. The alien does not undertake fulfilling any of the rights of Allah.  

32۔ عھد کل من مستثنی الربا  .32
 

30. Riba has been excluded from every treaty.  

33۔المعاملات  الی یرجع فیما احکامنا وملتزم دارنا اھل من الذمی لأن ۔۔۔ ةالذم اھل علی یقام الزنا حد  .33
 

31. The hadd of zina is imposed on the peope of dhimmah… because dhimmi is among 

the people of our territory and has undertaken to abide by our laws in matters other than 

worship.  

 دارالحرب ، الی الرجوع من یمنعہ حتی وحکما  ،  ة  حقیق الامام ید فھوتحت دارنا اھل من کان من  .34

34۔ ایضا   الحد علیہ فیقیم
 

                                                                                                                                                                                           
29

 Ibid. Hence, hadd punishments are imposed on them, except where an act punishable with hadd is deemed 

permissible by the religion of the non-Muslims, such as drinking wine.  
30

Sarakhsi, al-Mabsut, 9:128. As such, the hadd of qadhf can be imposed on aliens because it also involves the right 

of individual even if the right of God is predominant in it (Ibid., 9:64). The same is a priori true of the qisas 

punishment because the right of individual is predominant in it (Ibid.).  
31

Ibid., 9:64. Thus, the hudud punishments, other than the hadd of qadhf, are not enforced on him.  
32

 Ibid. This cardinal principle of Islamic law means that although Muslims are bound to fulfill the treaty obligations 

towards non-Muslims, they are not permitted to accept a condition about the payment of riba (interest) and that 

every such condition in a treaty is null and void for Muslims. Under no condition whatsoever shall interest be 

permitted in Muslim territory. This, then, becomes one of the least essentials for declaring a territory as Dar al-

Islam. The Prophet (upon him blessings and peace), for instance, accepted other conditions which the people of 

Ta’if laid down for submitting to the rule of Muslims, except the condition of permitting riba. Similarly, one of the 

reasons for the expulsion of the Jews of Khaybar by ‘Umar (God be pleased with him) was that they indulged in 

interest-bearing transactions.  
33

Ibid., 9:65.   



9 

 

 
32. The one who is from among the people of our territory is under the control of the 

ruler, physically as well as legally, so that he can stop him from going to a foreign 

territory; hence, he can impose hadd on him.  

35۔دارالحرب  الی الرجوع من یمنعہ لا حتی،  حکما   یدالامام تحت ]المستأمن[ لیس  .31
 

33. The alien is not legally under the control of the ruler so that he cannot stop him from 

going back to his home territory.  

On Testimony  

36۔أحد  علی ةالعقوب تقام لا الدعوی بمجرد  .36
 

34. Punishment cannot be imposed on any person on the basis of complaint alone.  

37۔للخصم  ةشھاد لا .31
 

35. The litigating party does not have the right to testify.  

38۔ ةالذم اھل ۃبشھاد یثبت ، لا المسلم ینکرہ ما .38
 

36. What a Muslim denies is not provable through the testimony of dhimmis. 

39۔بالاستیفاء  القضاء ، تمام تعالی للہ حقا   یجب فیما  .31
 

                                                                                                                                                                                           
34

 Ibid.  
35

 Ibid.  
36

Ibid., 9:124.   
37

Ibid., 9:77.   
38

Ibid., 9:49.  
39

 Ibid., 9:55 Thus, an accused may retract from his confession, or a witness may retract from his testimony, before 

the punishment is completely enforced after which the remaining punishment shall not be enforced and, as noted 

earlier, the accused shall not be deemed to have received the hadd punishment. Thus, he does not become 

disqualified for giving testimony (Ibid., 9:80-81).  
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37. In what is obligatory as the right of Allah Most High, judgment is accomplished when 

the sentence is enforced.  

40۔القضاء  بھا یتصل لم ما ة  موجب ة  حج تکون لا ةالشھاد  .41
 

38. Testimony does not become a binding argument unless it is accompanied by 

judgment.  

41۔الاداء  بأصل ، کالمقترن القضاء قبل بالشھود العارض  .40
 

39. A legal impediment arising concerning the witnesses before the judgment has the 

same legal effect as the one arising at the time of the recording of testimony.  

42۔قبلہ  کالعارض بالشبھات ،  یندرئ فیما القضاء ، بعد العارض  .42
 

40. In what is not enforced in the presence of shubhah [i.e., hudud and qisas], a legal 

impediment arising after the pronouncement of the judgment has the same effect as the 

one arising before such pronouncement.  

 ؛ القضاء قبل کالرجوع بالشبھات ، یندرئ فیما الاستیفاء ، قبل القضاء بعد الشاھد رجوع .43

43۔الاستیفاء  بعد الشبھات ، کالرجوع مع یثبت وفیما 
 

41. In what is not enforced in the presence of shubhah [i.e., hudud and qisas], the 

retraction of a witness [from his testimony] before the enforcement of punishment has the 

same effect as that of retraction before the pronouncement of judgment; and in what is 

                                                           
40

Ibid., 9:54.  
41

 Ibid. Thus, if a witness was trustworthy at the time of giving testimony but loses this characteristic because of 

committing a major sin after giving testimony before the enforcement of the complete punishment, his testimony 

becomes unacceptable and the remaining punishment must not be enforced.  
42

 Ibid. This is because, as noted above, in the cases relating to rights of God, the judicial proceedings do not end 

with the pronouncement of the judgment but, rather, continue till the punishment is enforced completely.  
43

 Ibid. The distinction stems from the basic presumption that in the rights of God, judicial proceedings continue till 

enforcement, while in the rights of individual judicial proceedings end with the pronouncement of the judgment.  
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enforced in the presence of shubhah [i.e., ta‘zir and siyasah], it is as if he retracted after 

the enforcement of the punishment.  

44۔الدرأ  علیة مبنی لأنھا بمثلہ ، الحدود تقام ولا ، ةللحاج ةمنصوب والأبدال بدل ، ةالشھاد علی ةالشھاد .44
 

42. Testimony about testimony is a substitute; substitutes are accepted on the basis of 

need; hudud are not imposed on such basis because they are meant to be suspended [in 

such a situation].  

45۔ ةللشھاد التعزیرغیرمسقط  .41
 

43. Ta‘zir punishment to a person does not disqualify him for testimony.  

46۔باقرارالخصم  ، کالثابت ةبالبین الثابت  .46
 

44. What is proved through testimony is like what is proved through the confession of the 

other party.  

47۔الحد  ةفیصیرحج یتغیرحکمھا ، العدد بتکامل ولکن ، ةالحقیق فی الزناقذف علیة الشھاد  .41
 

45. Testimony of zina is qadhf in reality; but its legal status changes when the [required] 

number [of witnesses] is accomplished and it becomes the proof for hadd.  

On Delay in Filing Complaint  

48۔تعالی  للہ حق ھومحض حد کل وکذلک العھد ، تقادم بعد ةالبین ةبحج یقام لا الزنا حد  .48
 

46. The hadd of zina is not enforced on the basis of testimony after a long period is 

lapsed; and the same is the rule for every hadd which is the pure right of Allah Most 

High.  

                                                           
44

Ibid., 9:76.   
45

Ibid., 9:80. It is only after a person is given the complete hadd of qadhf that he becomes disqualified for giving 

testimony in any case in future.  
46

Ibid., 9:97.   
47

Ibid., 9:104. Thus, if three witnesses give testimony but the fourth one abstains, the first three are given the 

punishment of qadhf.  
48

Ibid., 9:79. This is because the filing of a complaint after a long period creates a doubt the benefit of which goes to 

the accused.  
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49۔العھد  تقادم بعد بالاقرار تقام الحدود ھذہ  .41
 

47. These hudud are imposed on the basis of confession even after the lapse of a long 

period.  

Miscellaneous  

50۔ والقصاص والحد ، والعقل ، ، ةالشھاد فی:  ةأربع فی الا شیء کل أحرارفی الناس .11
 

48. People are presumed free [not slaves]in every matter, except four: in testimony, 

blood-money, hadd and qisas.  

 حیث من الحال باعتباراستصحاب أو ۔۔۔الداردارالاسلام  ان وھو باعتبارالظاھر ، الحال لمجھول ةالحری ثبوت

 لاثبات لا الاستحقاق ، لدفع ةحج یصلح وھذا ۔حرین  کانا وھما السلام ، علیھما وحواء آدم أولاد الناس ان

51۔الاستحقاق 
 

Proof of the freedom of an unknown person is the apparent position as the territory is the 

territory of Islam… or it is on the basis of the presumption of continuity as all humans are 

the descendants of Adam and Hawwa’, peace be on them both, and they both were free. 

This presumption is valid for repelling an obligation, not for creating a right.  

52۔ ة  المحظورعقوب القتل علی جزاء المیراث  حرمان  .10
 

                                                           
49

 Ibid.  
50

Ibid., 9:91. As explained in the next para, the presumption of freedom is based on the presumption of continuity 

which the Hanafi School considers valid for negating an obligation, not for creating a right. Thus, a free person is 

competent to become a witness but this competence is not established by the presumption of freedom. On the same 

ground, in case of qatl-e-Khata’ the presumption of freedom for a deceased is not deemed enough to entitle him to 

full diyah; because of the presence of shubhah, the killer shall be liable only to pay half diyah. Similarly, in case of 

qatl-e-amd, if a deceased is deemed free, his killer becomes liable for qisas punishment which again is suspended by 

shubhah. Finally, if the accused in a hadd case is free, he is given full punishment while a slave is given half 

punishment; thus, because of shubhah the presumption of freedom is not deemed enough for awarding the full 

punishment.  
51

Ibid., 9:92.   
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49. Deprivation from inheritance is a result of a culpable homicide as punishment.  

53۔العمد  تعقل لا ۃالعاقل  .12
 

50. The ‘aqilah does not bear the responsibility of intentional wrong.  

54۔الضمان  وجوب سبب یکون لا مباح محل فی الفعل .13
 

51. An act performed on a permissible subject does not become a cause for the obligation 

of compensation.  

55۔ ةالسلام بشرط تتقید المباحات  .14
 

52. Permissible acts are restricted by the condition of harmlessness.  

56۔ماھوالظاھرالمعروف  علی الأحکام ببناء أمرنا  .11
 

53. We have been ordered to build determine legal consequences on the basis of the 

apparent and well-known position. 

57۔لغیرہ  ما والعھد ةالحرم من لہ ماءالزنا من المخلوق ان .16
 

57. The one created from the water of zina has the same sanctity and protection as others 

have.  

 

*** 

  

                                                                                                                                                                                           
52

Ibid., 9:71. Under this principle, the killer is liable to deprivation from the inheritance of the deceased even in case 

of khata’ because even in this cases he is liable to offer expiation (kaffarah) which is an indication of the culpability 

of the act. Pakistani law confines deprivation from inheritance to ‘amd and shibh al-‘amd (Section 317 of PPC).  
53

Ibid., 9:72.   
54

Ibid., 9:71.   
55

Ibid., 9:73.  
56

Ibid., 9:78.  
57

Ibid., 9:84.  
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