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""Presuming nonexistent as existent™
An applied study of the maxim in the light of its applications in classical
and modern Figh

Nizam ud Din Kamil*
Abstract:

This work aims to study the maxim of "presuming non-existent as existent"
in light of its applications in both classical and modern Figh. It argues that
among the prominent features of the shari‘ah is realism because it deals
with every incident and phenomenon and gives a shari‘ah ruling (hukm)
about it. Therefore, it gives ahkam to every real and factual event, likewise,
it gives it to a presumptive event, which means giving something a status
contrary to its reality, eliminating the hardship and protecting the shari‘ah-
recognized interests. It discusses that the hardship, which occurs in the non-
existing of something, may be eliminated by presuming a non-existed thing
as existed. It argues that the maxim is recognized by both classical and
modern Muslim jurists (fugaha’), and has numerous applications in various
branches of both laws. This study primarily discusses the scope, conditions,
and limitations of the maxim and secondly, the practical application of
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classical and modern Figh is discussed, so the scope of this maxim could be
understood in a better way.

Keywords: presumption, maxims, jurisprudential maxims, iftirad.
Summary of the Article

The established principle in Islamic shari‘a# is that the rulings are based on
what is actually present, but the jurists may resort to assuming a non-
existent matter as existent, taking the principle of precaution or avoiding
hardship and embarrassment. It is to give a thing a ruling when its
conditions are present and the reason for it is real. Scholars have agreed that
it is not permissible to deviate from this principle except with evidence that
demands it. The exhaustive survey has shown that the most important
reasons for assuming the non-existent as the existent are as follows: 1) If it
becomes difficult to dispense with a non-existent thing and tribulation
overwhelms, this non-existent thing is assumed to exist contrary to its
reality and the hardship is removed because dispensing with such a situation
is difficult for people. 2) If it is decided that something will exist in the
future, it is assumed to be the real existence at once because it is most likely
to exist in the future. 3) If two things come together and one of them exists
and the other is non-existent, the latter is given the rule of the former, which
exists, for their closeness. Hence, if it is likely that a thing will exist soon,
that non-existent thing may be assumed to be existent. 4) Precaution is also
one of the reasons for assuming a non-existent thing as existent because
judgments are based on facts.

It is evident that the main rule is the existence of the existing things and
considering the non-existing things existent is an exception. The jurists have
made rules for it. One of the most important of these rules is that there is an
urgent need to do something indispensable, that is, the necessity that
disturbs the purposes of the shari‘ah. Furthermore, things may exist and can
be imagined and may not exist and cannot be imagined. What exists and is
achieved may be assumed and what cannot be imagined, its external
existence is not permissible because the mind cannot imagine it. The
hypothetical matter is an extension of the real perception. Another rule is
that, since the default command is subordinate to the real command, the
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presumption cannot contain provisions that were not included in the real
command because the subordinate does not have an independent command
rather it takes the command that has been established for the original.

When we study Islamic jurisprudence, there are many issues where non-
existent is considered to exist. One such example is impurity due to sleep.
Although a person who sleeps in a state of purity does not commit any
cause of impurity, since the body of a sleeping person relaxes, the
possibility of impurity arises, so sleep has been considered the cause of
minor impurity. The passing of one year is a prerequisite for the obligation
of zakah in money, except for planting fruit and metal. Because the money
allocated for development needs a period of development and the minimum
period for merchants to develop is usually estimated as one year, it has the
potential for growth, which is assumed to exist. In the case of proper
seclusion of legal couples, even if sexual intercourse does not occur, jurists
have assumed it because it is more likely that real intercourse will occur in
it, so this predominant possibility is established in the place of the real
phenomenon and has the consequences of intercourse.
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