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Abstract

The Legal Status of Building Dams and Water Projects on Rivers in
Islamic Law and the 1997 UN Convention Perspective: A
Comparative Study
Muhammad Akbar Zahid:

This article aims to explain the issue of building dams and water projects,
which is an important and burning issue these days. Because water in
general, and river water in particular, play a major role in human life.
Moreover, the importance of river water has increased dramatically as a
result of an increase in the world population and the use of water as an
essential element of human development in various fields such as
agriculture, industry, drinking, household, etc. Each country seeks to obtain
a sufficient share of fresh water and constantly endeavours to build and
construct dams and huge water projects on national and international rivers.
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However, this may stir up disputes between the riparian states. Having said
that, this issue requires to clarify the position of Islamic law and
international law particularly the 1997 United Nations Convention on the
Law of Non-navigational Uses of International Watercourses relating to the
construction of dams and water projects on rivers, especially international
rivers, find a concrete solution to this problem.
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Summary of the Article

Water in general and river water in particular play a key role in human life.
Rivers are very important resources of freshwater used in agriculture, power
generation, people’s needs, etc. The importance of river water has increased
significantly because of population growth and the use of water as a
component of human development in its various agricultural and industrial
fields, drinking, household usage, etc. Thus, the countries seek an adequate
share of water and construct dams and large-scale water projects on national
and international rivers. This, however, may lead to conflicts between the
states that claim their right on international rivers.

The issue of dam construction or water projects on international rivers is an
emerging issue that has not been addressed by jurists in the past and even
contemporary scholars. Therefore, it is the need of the hour to explore the
legal status of this issue in the light of the Qur’an and sunnah and examine
the jurists’ views in this regard. Having studied this issue, the following
situations appear:

First, if dams and water projects are constructed on international rivers and
waterways, the states are not affected by their construction. In this case, we
do not find a jurist who opposes the construction of what is permissible.
Second, the states are affected by the construction of dams and water
projects on international rivers. In this case, one can discuss it in the light of
a precedent addressed by the classical jurists, that is, the issue of
distributing the water of a river, which can not be consumed until a dam is
constructed on it. If the river is not enough for all people, the jurists differ
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on how to distribute the water of the river. One opinion is that it starts at the
beginning of the river, watering and trapping water until it is enough. Then
it is sent to the next one and so on until the whole land is irrigated. If
nothing is remained from the first, or the second, or by the one who follows
them, there is nothing for the rest because they have the right only to what
is remained. Another opinion is that the river water is divided among the
people of its course according to their lands because they share it
collectively. Therefore, doing something in the middle of the river infringes
on the rights of the partners and leads to the consumption of common
property without permission, which is not allowed.

Third, in the contemporary world, if states have the right to build and
construct water dams to achieve the objectives of building them in their
interests, this right is restricted by the international river laws of the United
Nations Convention of 1997. The states have been accustomed to applying
these for centuries. The most important of them is equitable and reasonable
use, the rule of not causing significant harm and the rule of cooperation or
the necessity of prior notification.
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