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Abstract

Is “Khags” preferred over “‘am”: An applied Study of this Maxim in the
light of fath al-qadir by ibn al-humam
Muhammad Sarfraz Khan

The article aims to discuss opinions of experts of the principles of Islamic
Jurisprudence regarding the Jurisprudential Maxim: “Is “Khas” preferred
over “‘am” in Islamic Jurisprudence”? Which is the most important maxims
in Islamic jurisprudence. Islamic jurisprudence and its principles are two
most important interlinked disciplines of Islamic studies, which ordinarily
studied separately. Figh (Islamic Law considered the jurists Law, which is
the outcome of Jurist’s interpretation of the texts of Quran and Sunnah. The
Science of usilu al-figh comprises of philosophy and principles/maxims.
The Jurisprudential Maxims are the ultimate tool through which the process
of interpretation is conducted. The Islamic Law is not given to man ready-
made, to be passively received and applied; rather it is to be actively
construed primarily on the basis of Quran and Sunnah and through the
application of the principles of interpretation incorporated in Islamic
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Jurisprudence. The process of interpretation, however, based upon the
glorious principles, which are known as jurisprudential maxims, or
principles of interpretation, scattered in the classical literature of Islamic
Jurisprudence.

The study will primarily discuss the meaning and different phrases of the
maxim along with mentioning the opinions of Jurists about it. Secondly, as
the Classical Figh book of renowned hanaft Jurist Kamal ibn al-humam
namely: fath al-qadir is selected as case study; practical applications out of
the book will also be discussed, so that the scope and significance of this
very maxim may be understood in a better way.

Keywords: Jurisprudential Maxims, interpretation, Jurisprudence, Al-aam, Al-
khaas.

Summary of the Article

The article discuss in the first section, text of this under discussion Legal
Maxim as mentioned in classical literature of Islamic jurisprudence along
with its textual foundations in the holy Quran and Sunnah. The text of this
rule, which stated by a number of Jurists, and these scholars include al-razi,
al-’amidi, al-qurafi, ibn daqiq al-1d and others. Furthermore, both terms
has defined and the meaning of this legal maxim has been explained in
detail. This rule means that when there is a conflict between the “Khas”
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and the “‘am”, the “‘am” will be given priority over the “Khas”.

Muslim jurists have different opinions about this, so according to the
majority of jurists, the “Khas” was given priority over the “‘@m” without
any restriction, because the meaning of the Khas is definite, and the “‘am”
is doubtful, therefore, there can be no conflict between definite and
doubtful.

According to hanafi school of thought both of “‘am” and “Khas” are
definite, thererfor, the “Khas” will not give priority over the “‘am” without
any restriction. It is necessary to work with the rules of conflict when the
conflict between them occurs, and then choose one of the following four
choices:

1: Both of them will be looked at historically, if the ‘@m came first and the
Khas came later sequentially, then the ‘@m will be specified by the
Khas,

2: in the case of gap and discontinuation the first one will be considered
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revoked accordingly.

3: On the other hand, if the Khas came first and the ‘@am came later,
whether it is associated to it or came later, it will be revoked in both
cases.

4: If the priority and delay of both cannot be determined historically, in
case of possibility of preference, one of them will be chosen;
otherwise, the decision will be delayed until and unless we know the
historical sequence of both texts.

An important example in Islamic jurisprudence of this is:

Times when prayer is forbidden, according to hanafi jurist prayer is
forbidden in three times:

1. After dawn, till the sunrise, where no Nafl or Sunnah prayers are to be
prayed at this time.

2: When the sun is in the middle of the sky until it comes down.
3:After ‘asar prayer till sunset.

hanaff jurist says that this opinion is based on a narration which is narrated
by Imam Muslim (1373) that:

‘Ugbah ibn ‘Aamir al-Juhani said: “There are three times at which the
Messenger of Allah (peace and blessings of Allah be upon him) forbade us
to pray, or to bury our dead: when the sun has clearly started to rise until it
is fully risen, when it is directly overhead at midday until it has passed its
zenith, and when the sun starts to set until it has fully set”.

Imam Shafi says, that fardh prayer is not forbidden in these time for the
person who lives in Mecca and Nafal can be offered anywhere, his opinion
is built upon the narration narrated by Imam Muslim that:

If a person stays asleep during prayers time, then he should offer prayers
when he wakes up, that is his time.

There is a contradiction between the ‘am and the Khas in these two
traditions, so the Hanafis preferred the ‘am to the Khas. While Imam Shafi
applied the rules of preference of Khdas over ‘am in this regard.

Likewise an another juristic issue related to Zakat is, The nisab for zakat is
what comes out of the land , The majority of the Maliki, Shafi’i and Hanbali
schools, as well as Abu Yusuf and Muhammad of the Hanafi school, are of
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the view that the required number for zakat on what comes out of land is
five wasgs. Abu Hanifa, may God be pleased with him, went on to say that
zakat is obligatory on what comes out of the land, whether it is a little or a
lot.

The reason for the disagreement is the contradiction of two hadith, as the
holy prophet (peace be upon him) said:

“What is less than five wasqs of dates is charity”.
And the other hadith is the statement of the Prophet ( peace be upon him):

“What is watered by the rain and natural sources, or it was an earth of
‘ushar is tenth, and what is watered by s spraying is half a tenth”.

The Khas and the ‘@m contradicted in the opinion of Abu Hanifa with less
than five wasqs, and the history of these texts is uncertain, So, he chooses
the most correct of them, and the ‘am is more correct, because he requires
zakat on a little. Therefore, he is taken with it as a precaution, and zakat is
required on what comes out of the land at all, as the second hadith indicates.

As for the majority of Jurists, they specified the second hadith with the first,
in accordance with the rule that the Kkas should be given precedence over
the ‘am at all.

In short, the effect of disagreement among the jurists on this rule greatly
affects jurisprudential issues, because the texts of the Holy Qur'an and the
Sunnah of the Prophet will be either ‘am or Khas, there will be differences
in the issues in which there will be both ‘am and Khas existing textually.
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